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AGENT. 

§ 153. Lire .—Preof of the Relatiin of Principal and.— 
The relation of principal and agent can be created only by con- 
tract. The existence of the relation may be established by 
proof either of an express contract between the parties creating 
it, or of such a course of conduct by them as raises an inference 
or presumption that they have entered into it. 

Storm Lake Bank vs. Missouri Valley Life Ins. Co. 

Rep’d Jour’l, p. 781. Iowa S. C. 


APPLICATION. 


$154. Lire.—Burden of Proof.— Construction of What Con- 
stitutes a Complaint ef Blocd Spitting.—Medical Statements in 
Proofs of Death Privileged.—An answer pleading breach of war- 
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ranty in making false answers to application, casts the burden of 
proving their truth upon plaintiff. 


Continental Life Ins. Co. vs. Kessler, 84 Ind., 310. 


The application must be strictly construed against the in- 
surer. To constitute “a complaint” of blood spitting within 
the application, the blood spitting must have been of tne nature 
of a disease. A question whether there had been any spitting 
of blood merely, or such a symptom of disease would have 
required the disclosure of a single instance, but not so “a com- 
plaint” of blood spitting. 


Citing and discussing, Conn. Mut. Life Ins. Co. vs. Union Trust Co., 
U. 8. C. C. Law Reg., January, 1885. Geach vs. Ingall, 14 Mus, & W., 
95, s. c., 2 Life & Ac. Ins. R., 306; Insurance Co. vs. Miller, 39 Ind., 475, 
Vase vs. Eagle Life etc. Ins. Co., 6 Cush., 42 ; Cushman vs, Ins. Co., 70 
N. Y., 72, and authorities cited. 


A single instance is but an evidence tending to show disease. 
Statements by a physician in the proofs of death which are of 
the nature of privileged communications, are not admissible. 


Penn. Mut. Life Ins. Co. vs. Wiler, supra ; Mase nic Mut. Benefit Ass’n. 
vs. Beck, 77 Ind., 203; Conn, Mut. Life Ins. Co. vs. Union Trust Co., 
supra. 


Drier vs. Continental Life Ins. Co. 


Kep’d Jour’! p. 786. 


APPLICATION. 


§ 155. Lire.—Acceptance by Agent of Unauthorized Company is 
nt « Contract.—The acceptance of an application by the agent 
of a foreign company, who was authorized only to receive 
premiums and forward applications, is not making a contract of 
insurance. The contract is not consummated until the applica- 
tion has been accepted by the company and the policy issued, 
and the place of acceptance is the locus contractus. 


Citing and discussing Armstrong vs. State Insurance Company, 59 Iowa, 
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215; Dickenson County vs. Miss. Valley Ins. Co., 41 Iowa, 286; Critchell vs. 
American Ins. Co., 69 Iowa, 404, 176 ; Reynolds vs. Continental Ins. Co., 
36 Mich., 121; Morse vs. St. Paul F. ete., 21 Minn., 407. 


Beneo et al. vs. Yesler. 


Rep’d Jour’l, p. 737. Orzcon 8S. C. 


ASSIGNMENT. 


§ 156. Lire.—Of Wife's Policy to one Having no Insurable 
Interest is Void.—Right of Recovery.—When a husband, who is 
named as beneficiary upon a policy of insurance on his wife’s 
life, assigns the same to a purchaser for a speculative purpose 
only, and such assignee receives the amount of the policy upon 
the death of the insured, the husband is entitled to recover from 
him such amount less the sum paid by him for assessments and 
annual dues on the policy. 


Wegman vs. Smith. 


Rep’d Jour’l. p. 735 


BENEVOLENT ASSOCIATION. 


§ 157. Lire.—Construction of Constitution as to Examination 
of Claims.—The defendant is a benevolent corporation, its object 
in part being the relieving and assistance of its sick members, 
who were entitled, under certain conditions, to an allowance dur- 
ing their illness. Its constitution provided that no money 
should be withdrawn unless by a majority of the board of 
trustees, to whom was also given power to examine all claims of 
members for sick allowance, and if found correct, to order the 
same paid. Held, That the plaintiff, when he became a member 
of the society, assented to these provisions of constitution, and 
could not maintain an action to recover the amount of his sick 
allowance without having first given the trustees an opportunity 
to examine his claim. 


Robinson vs. Irish-American Benevolent Society. 


Rep’d Jour’l, p. 790. 
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BROKER. 


§ 158. Fire.—Not the Agent of the Insured to Receive Notice 
of Cancellation— Where a policy of insurance procured through 
a broker contained the following conditions, viz.: “If any 
broker or other person than the assured have procured the pol- 
icy, or any renewal thereof, or any indorsement thereon, he 
shall be deemed to be the agent of the assured, and not of this 
company, in any transaction relating to the insurance. This in- 
surance may be terminated at any time by request of the as- 
sured, or by the company, on giving notice to that effect ;” 
Held, That notice from the company to the broker who procured 
the policy, of an election to terminate the insurance, was not no- 
tice to the assured. 


Grace vs. Insurance Co., 109 U. S., 278; s. ¢., 3 Sup. Ct. Rep., 207. 
Kehler vs. New Orleans. Ins. Co. 


Rep’d Jour'l, p. 738. 
CARRIER. 


$159. Fire.—Lffect of Bill of Lading on the Insurance Con- 
tract.—Subregation of —LEffect of Insurance on Rights of.—Liability 
of. —Insurance Interest of.—When a bill of lading and an insur- 
ance policy covering any loss of the goods named in the former 
are signed at the same time, but the policy describes the prop- 
erty as having been already shipped by the carrier, the insur- 
ance company will be held to be effected with notice of any 
reservation in the bill of lading and chargeable with notice of 
the circumstances of the contract for its transportation entered 
into between the shipper and the carrier. Therefore, the insur- 
ance company is held to have contracted with the full under- 
standing that in case of loss of the property while in charge of 
the carrier, and that loss was satisfied by said carrier, it would 
be entitled to the insurarce due upou the property. To an 
action: by the shipper for the value of the goods the carrier 
could not plead that it was not liable because of the insurance, 
and that the shipper must look to the insurance company. In 
taking insurance the carrier does not limit its common-law lia- 
bility to the shipper for any loss that may occur. There is no 
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contract of exemption against liability for loss by negligence ; 
no agreement that the carrier shall be indemnified, but the con- 
tract is simply that in the contingency of insurance, a consequent 
benefit in case of loss will result to the carrier. 


Rintoul vs. R. R. Co., 16 Am. & Eng. R. R. Cas., 144. 


The carrier has the right to insure the goods in his charge by 
a contract made directly with the insurance company, and this 
he may do to the extent of their full value. 


Fland, on Ins., 380 ; May on Ins., 80; Lawson on Con. of Carriers, 391, 
392; Hutchinson on Con. of Car., sec. 429; Van Natta vs. Ins. Co., 2 
Sandf., 990; Ins. Co. vs. Cobbs, 20 N. Y., 177. 


As between the insurance company and the carrier, the former 
is liable to the latter for any loss of goods occurring. 


Caestian vs. Ins. Co., 16 Am. & Eng. R. R. Cas., 142. 


British & Foreign Murine Ins. Co. vs. G., C. &S. FF. R. R. Co. 


Rep’a Jour’l, p. 776. Texas 8. C. 


DESCRIPTION, 


$160. Fire.—WMeaning of “ Stock of Rags” etc. May be Proved 
by Usage.—A junk dealer was insured “ on his stock of rags, old 
metals, bones, and barrels.” Held, That he might prove by a 
general usage of the trade that the terms included other articles 
than those specified, and a jury might infer from such usage, if 
of long continuance, that the insurers knew the technical mean- 
ing of the terms. 


1 Greenl., Ev., ¢ 295 ; Macy vs. Whaling Ins. Co., 9 Met., 354; Daniels 
vs. Hudson River Ins. Co., 12 Cush., 416, and cases cited. Howard vs, 
Great Western Ins. Co., 109 Mass., 384; Croncher vs. Wilder, 98 Maass., 
322; Astor vs. Union Ins. Co., 7 Cowen, 202. 


Mooney vs. Howard Ins, Co. 


Rep’d Jour'l, p. 731. 
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DEVIATION. 


§ 161. Marine.—Transshipment Releases Insured through 
Ship-owners.— Authorized by Bill of Lading.—Liability.— Bill 
of Lading not Binding when.—A marine policy of insurance implies 
a warrant that the vessel shall not deviate from the voyage 
declared in the policy. Any voluntary deviation is a change of 
the risk, and forms a departure from the contract, the legal 
effect of which is to discharge the insurers from liability for any 
loss happening to the thing insured subsequent to the unau- 
thorized deviation. 


Maryland Ins. Co, vs. Leroy, 7 Cranch, 30. 


By the breach of his implied wurranty against deviation from 
the voyage, the owner of the ship becomes liable to the owners 
of the goods in case of loss. 


Crosby vs. Fitch, 12 Conn., 410; Goddard vs. Mallory, 52 Barb., 87; 
Maggie Hammond, 9 Wall., 458 ; Trott vs. Wood, 1 Gall., 442 ; Shipton vs. 
Thornton, 1 P. & D., 216, 281; 5. c,9 Ad. & E., 314, 332; Wilcox vs. 
Parmlee, 3 Sandf., 610; Emerigon on Ins., 339; Lee’s Law of Ship. and 
Ins., 412. 


The defendant insured certain wheat on the steamer Colorado, 
for a voyage from San Francisco, by way of the port of Yoko- 
hama, to the port of Hongkong, and thence by the usual “ con- 
nections” to Batavia; it was the usual practice for the com- 
pany’s steamer to carry its cargo to Hongkong without trans- 
shipment at Yokohama, or connecting for that purpose, with 
any other vessel, at the last-named port; such usage was well 
known to the defendant ‘when it issued the policy. Held, That a 
transshipment of the property insured at Yokohama was a devia- 
tion from the policy and released the insurer from liability 
thereunder for a loss subsequently incurred. This result follows, 
although the bill of lading, the form of which was well known to 
underwriters in San Francisco, provided that the carrier might 
transship at Yokohama, in the absence of proof that it had ever 
before made such transshipment. A provision in a bill of lading 
reserving the right to the carrier to transship at an intermediate 
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port, is not binding on the consignor, under section 2,176 of the 
civil code, unless he expressed his assent to it by signing the 
bill of lading. 


Schroeder vs. Schweitzer Lloyd. 


Rep’d Jour’l, p. 758. 


INSOLVENCY. 


$162. Lire.—Law Authorizing a Re eiver Constituti.nal.— 
Purchase and Sale by Corporation of its cwn Stock.— Surrender 
of Part-paid Stuck.—The law of Illinois authorizing the appoint- 
ment of a receiver by the court in case of the insolvency of a 
life company is constitutional, and where the petition suffi- 
ciently sets forth the necessity, an injunction may issue against 
further business and a receiver be appointed before final hearing. 
A corporation may in good faith, purchase and sell shares of its 
own stock. But fraud would vitiate the sale. 


Ward vs. Farwell, 97 Ill, 593; Chicago, Pekin & S. W. R. R. Co. vs, 
Marseilles, 84 Ill., 145 and 643; Catlin vs. Republic Life Ins. Co., 86 IIL, 
220. 


A stockholder selling his stock to the corporation will be pro- 
tected against further payment of his subscription unless im- 
peached for fraud on the creditors of the company. A resolution 
authorizing holders of part-paid stock to surrender the same in 
exchange for full-paid stock is binding on the company, wuether 
done in good faith or not. But if fraudulent, such surrender 
may be attacked collaterally by a party injured. A receiver can- 
not impeach such surrenders of stock as fraudulent. The credi- 
tors must assert their rights by their own action. 


In Re Duckworth, L R., 2 Ch., 578; Waterhouse vs. Jamison, L. R., 
2 Chapp., 37; Litchfield’s Case, L. R., 1 Eq., 231. 


Republic Life Ins. Co. vs. Swigert. 


Rep’d Jour’), p. 745. 
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INSURABLE INTEREST. 


§ 163. Firr.—Of Insolvent’s Assignee.-—Denial of Liability a 
Waiver of Proofs.—The assignee of an insolvent in Michigan has 
an insurable interest and may insure as assignee before having 
filed the required bond. 


Fuller vs. Hasbrouck, 46 Mich., 78 ; Coots vs. Radford, 47 Mich., 87. 


The fact that the property was already insured by the as- 
signor, and such policies came to him as assignee, will not defeat 
recovery. Where the company repudiated all liability, recovery 
will not be limited to the amount shown in the proofs of loss 
where such amount is less than the sum found due by the court: 


Sibley vs. Prescott lus. Co. 
Rep’d Jour'l, p. 770. f Micu. 8 C, 
PREMIUM NOTE. 


§ 164. Lire.—Non-payment of Interest will not Work For- 
feiture in Case of Commuted Policy.—The policy was described 
in the margin of that instrument as non-forfeiture endowment, 
ten annual premiums, payable $42.82 note, $64.22 cash, each 
twelve months. It stipulated that if the insured failed to pay 
the premiums when due and the interest annually in advance on 
any outstanding notes, or should not pay any such notes at ma- 
turity, the policy should cease and determine, and the company 
should “ not be liable for the payment of the sum insured or any 
part thereof, except as hereinafter provided ;” that if after the 
receipt of two or more annual premiums, default should be made 
in the payment of any subsequent premium, the policy should 
be converted into a proportional paid-up policy, provided it 
should be transmitted to the company and application made 
within one year from date. Default was made and an applica- 
tion sent agreeing to quit-claim to the company all claims ex- 
cept for the proportional amount, and to pay the interest in 
advance on outstanding notes. ‘Thereupon the company indorsed 
upon the policy a recognition that it was binding for the pro- 
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portional amount, subject to the terms and conditions in the 
policy and quit-claim. Held, That the failure to pay interest 
subsequent to the commutation, and after the expiration of ten 
years, did not work a forfeitwie. 


Cowles vs. Continental Life Ins. Co. 


Rep’d Jour’l, p. 764. 


PREMIUM NOTE. 


§ 165. Lire.—Given fer Unauthorized Insurance is Void.— 
Where a policy was issued by an unauthorized company, and 
the agent accepted a promissory note for:the premium, the ac- 
ceptance of the note was doing business within the meaning of 
a statute prohibiting a company from doing business without. 
compliance with the laws, and such note is void in the hands of 
a third party to whom it was transferred by the company after it 
was due. 


Citing and discussing Hyde vs. Goodnow, 3 Comstock, 170. It was 
therefore a contract of insurance, made and executed in Kansas: Lamb 
vs. Bowers, 7 Bissell’s R., 373; idem, 315; Western vs. Seneca M. Ins. Co., 
12 N. Y., 261; Tayloe vs. Merchants’ F.Ins. Co., 9 How., 400; Goddard vs. 
Chaffee, 2 Allen, 395; Martin vs. State, 59 Ala., 36; Frousch vs. Decker, 
51 Wis., 46; Towle vs. Larabee, 26 Me., 446; Lovejoy vs. Whipple, 18 
Vt., 376; Bloom vs. Richards, 2 Ohio, 388; Smith vs. International Life 
Ins. Co., 35 How., 128 ; Cin. Mut. H. A. Co. vs. Rosenthal, 55 Til, 91; 
Bank of British Columbia vs. Page, 6 Or., 435; In Re Comstock, 3 Saw., 
218. . 


Beneo et al. vs. Yesler. 


§ 166. Fire. — Liability for Fires Through Negligence.— 
Right of Subrogation by Inswers no Defense-—Where suit is 
brought against a railroad for a loss occurring through its neg- 
ligence in not maintaining suitable spark-arresters on its engines, 
ete., the fact that the loss has already been fully paid by in: ur- 
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ance companies, whereby the latter secured the right of subroga- 
tion, is’ no defense. A loss-claimant may recover of a 
wrong-doer for a loss occasioned by the latter irrespective of 
any insurance unless such insurance was procured by the wrong- 
doer for his own benefit. 


Weber vs. Morris & Essex R. R. Co., 35 N. J. (Law), 409 ; Clark va. 
Wilson, 103 Mass., 219; Hayward vs. Cain, 105 Mass., 213; Perrott vs. 
Shearer, 17 Mich., 47; Merrick vs. Brainard, 38 Barb., 589; Peoria M. & 
F. Insurance Co. vs. Frost, 37 Ill., 333; Conn, Life Insurance Co. vs. New 
York, ete. R. W. Co., 25 Conn., 265; Rockingham Mut. Fite Ins. Co. vs. 
Barker, 39 Maine, 253 ; Carpenter vs. Eastern Trans. Co., 71 N. Y., 574 ; 
R. W. Co. vs. Dickerson, 59 Ind., 317. 


Cunningham vs. Evansville & Terre Haule R. R. Co, 


Rep'd Jour’), p. 752. 





Mvoney vs. Howard Ins. Co. 


REPORT OF DECISIONS 
RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NovemBer Term, 1884. 


FRANK T. | 


vs. 
HOWARD INS. oor) 


A junk dealer was insured ‘‘on his stock of rags, old metals, bones, and 
barrels.” 


Held, That he might prove by a general usage of the trade that the terms 
included other articles than those specified, and a jury might infer from 
such usage, if of long continuance, that the insurers knew the technical 
meaning of the terms. 


Morton, C. J. 
The defendant insured the plaintiff, “on his stock of rags, old 
metals, bones, and barrels,” contained in his storehouse. The 
plaintiff is a junk dealer, “his stock” consisting of old articles and 
materials, paper stock, pieces and fragments of all kinds, and it 
could not be particularly described in a policy or other contract 
without great prolixity. We think it was competent for the 


* Decision rendered, January 14, 1885. 
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’ 


plaintiff to prove that by a usage of the trade, the terms “ rags’ 
and “old metals” had acquired a broader signification than belongs 
to these words as commonly used. It was an application of the 
rule that, when words have two meanings, one common, and the 
other peculiar and technical, it is competent to show that they 
were used in the latter sense: 1 Greenl., Ev., § 295; Macy vs. 
Whaling Ins. Co., 9 Met., 354; Daniels vs. Hudson River Ins. Co., 
12 Cush., 416, and cases cited. 

The usage upon which the plaintiff relied was not a particular or 
a local usage, but was a general usage of the trade. The defendant 
asked the court to rule, “that a usage or custom of a particular 
trade, in order to bind the defendant, must be proved by substan- 
tive evidence to have been known to it or its agent; and that it was 
not enough that the jury should presume such knowledge if they 
found such a usage to have been of long continuance.” The court 
refused this ruling, and instructed the jury “that the plaintiff must 
prove that the alleged usage was known to the defendant, and that 
they would be warranted in finding that it was known to the defend- 
ant, if they found upon all the evidence that there was such a usage 
or custom, and that it was well defined, universal, uniform, and of 
long continuance.” We understand this to mean that the jury 
might infer the knowledge of the defendant from the universality 
and long existence of the usage. A usage such as the instructions 
required having been proved, the defendant’s contract is deemed to 
have been entered into with reference to such usage, if known to it. 

Underwriters insuring by certain words may fairly be presumed 
to know the mercantile meaning of those words, and the fact of a 
widespread and established use has, at least, a tendency to show 
that they had such knowledge: Howard vs. Great Western Ins. 
Co., 109 Mass., 384; Croncher vs. Wilder, 98 Mass., 322: Astor vs. 
Union Ins. Co., 7 Cowen, 202. 

We are of opinion that the instructions given at the trial were 
sufficiently favorable to the defendant. 


Exceptions overruled. 





Kehler vs. New Orleans Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DiSTRICT OF MISSOURI. ° 
Motion to Set Aside the Verdict and Judgment. 


KEHLER 
vs. 


NEW ORLEANS INS. CO.* 


Where a policy of insurance procured through a broker contained the follow- 
ing conditions, viz.: ‘‘ If any broker or other person than the assured have 
procured the policy, or any renewal thereof, or any indorsemeut thereon, 
he shall be deemed to be the agent of the assured, and not of this company, 
in any transaction relating to the insurance. Tbis insurance may be ter- 
minated at any time by request of the assured, or by the company, on giving 
notice to that effect ;’ Held, that notice from the company to the broker 
who procured the policy, of an election to terminate the insurance, was not 
notice to the assured. 


A verdict and judgment thereon will not be set aside upon the ground that 
the defendant has been prevented, by a mistake, and without fault, from 
being represented at the trial and making his defense, when the defense 
which he sets up in affidavits in support of his motion to set aside is en- 
tirely new, and not disclosed by the original pleadings. 


Suit upon a fire insurance policy taken out by the assured through 
a broker. The policy contained among its conditions the following : 

“Tf any broker or other person than the assured have procured 
this policy, or any renewal thereof, or any indorsement thereon, he 
shall be deemed to be the agent of the assured, and not of this com- 
pany, in any transaction relating to the insurance. This insurance 
may be terminated at any time by request of the assured, or by the 
company, on giving notice to that effect.” 


* Decision rendered, April 11, 1885. From lederal Reporter. 
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The answer contains a general denial, and states that the defend- 
ant had terminated the insurance by notice to the plaintiff according 
to the terms of the policy, before any loss occurred. At the trial it 
appeared that the defendant had attempted to terminate the insur- 
ance before the fire, by giving notice to the broker who procured 
the policy, but that the plaintiff had received no actual notice of the 
defendant’s desire to terminate the insurance until after the fire oc- 
curred. 

The defendant was not represented at the trial. The verdict was 
for the plaintiff. The defendant moved to set aside the verdict, and 
filed affidavits: tending to show that the attorney’s absence had been 
caused by a mistake, and that it had a defense not set up in its an- 
swer. 


G. M. Stewart, for Plaintiff. 
Evenetous Smrrx and E. H. Gary, for Defendant. 


Treat, J. (orally). 

In the case of Kehler vs. New Orleans Ins. Co. there is a motion 
to set aside verdict and judgment. The original defense to the case 
was that, under the terms of the policy, it could be canceled on no- 
tice given, and that said notice was given before the loss. On the 
testimony submitted, it appeared the notice was not given. I sup- 
posed the contention would be that the broker who negotiated the 
insurance must be treated as if he were the plaintiff himself, or his 
agent for receiving notice. He is not so. That question was be- 
fore the supreme court and decided in the case of Grace vs. Insur- 
ance Co., 109 U. 8., 278 ; s. «., 3 Sup. Ct. Rep., 207. His functions 
terminated when he effected the policy. 

Now, this motion goes a step further. It sets up in the affidavit 
an entirely new defense, which, it seems, was not thought of before, 
to wit, that the policy executed and delivered to the plaintiff was 
only on condition that the parent company should assent thereto,— 
which it never did. That is something that was not in the original 
pleadings. The party had abundant opportunity to do that orig- 
inally. Now he wishes to set up a new defense, and re-open the 
case upon a theory which is utterly inconsistent with his own cor- 
respondence on file. 


The motion will be overruled. 





Wegman vs. Smith. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of York County. 


WEGMAN 
vs, 


SMITH.* 


When a husband, who is named as beneficiary upon a policy of insurance on 
his wife’s life, assigns the same to a purchaser for a speculative purpose 
only, and such assignee receives the amount of the policy upon the death 
of the insured. the husband is entitled to recover from him such amount less 
the sum paid by him for assessments and annual dues on the policy. 


Assumpsit, by John Smith against Henry Wegman to recover the 
amount of a policy of insurance on the life of the plaintiff's wife re- 
ceived by the defendant. 


4 Grsson, J. 

In May 1879, John Smith and Elizabeth Smith, his wife, made 
application to the York County Mutual Aid Association for a certifi- 
cate of membership or policy of insurance on the life of said Eliz- 
abeth Smith, in the sum of $700, payable to said John Smith. On 
May 10th, 1879, said policy was issued, and was immediately assigned 
by said Smith to one Martin Smyser, who paid therefor the sum of 
$5, which was received either by Smith or his wife. Subsequently 
Smyser assigned the policy to Henry Wegman, the defendant. 
Smyser and Wegman paid all the assessments, dues, and fees on the 
policy. They had no insurable interest of themselves in the life of 
the insured. Upon the death of the insured the amount of the 


* Decision rendered, June 2, 1884 
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policy was paid by the company to Wegman. Smith thereupon 
brought this suit. 

Plaintiff requested the court to charge, inter alia, as follows :— 

“ That upon all the evidence given in this case the verdict of the 
jury must be for the plaintiff for the sum of seven hundred dollars, 
with interest from February 11th, 1881, less the amount paid by the 
defendant for assessments and annual dues.” 


Affirmed. 


Verdict and judgment for the plaintiff, whereupon the defendant 
took this writ, assigning for error, inter alia, the affirmance of plaint- 
iff’s point as above. 


EK. W. Spaneier and W. C. Cuapman (with whom was H. W. Mc- 
Cait), for Plaintiff in Error. 

W. F. Bay Srewarr (with whom was Joun Brackrorp), fur Defend- 
ant in Error. 


Tuer Court. 

The defendant in error was the husband of the person insured. 
He had such an interest in his wife as to make the insurance valid. 
The plaintiff in error occupied a different relation. He had no such 
interest in the person insured. He was in law a purchaser of the 
policy for speculative purposes. That fact may have been of no im- 
portance to the insurance company, but it is not a party to this issue. 
The contention is between other parties. The learned judge cor- 
rectly held the assignee was entitled only the sum paid by him for 
assessments and annual dues. 


Judgment affirmed. 





1885. } Beneo et al. vs. Yesler et al. 


SUPREME COURT OF [OREGON 


BENEO er at. 
US. 


YESLER er at.* 


The acceptance of an application by the agent of a foreign company, who was 
authorized only to receive premiums and forward applications is not mak- 
ing a contract of insurance. The contract is not consummated until the 
application has been accepted by the company and the policy issued, and 
the place of acceptance is the locus contractus. 


Where such policy was issued by an unauthorized company, and the agent 
accepted a promissory note for the premium, the acceptance of the note 
was doing business within the meaning of a statute prohibiting a company 
from doing business without compliance with the laws, and such note is 
void in the hands of a third party to whom it was transferred by the com- 
pany after it was due. 


Lorp, J. 

This was an action upon a promissory note made at Seattle, 
Washington Territory, to one A. B. Covalt, and assigned after due 
to the plaintiffs. 

The defense set up is, that the note was made in payment of a 
premium on a life insurance, held by the defendant Yesler, in a 
Kansas life insurance company; that the company had an agent at 
Seattle, Washington Territory, who solicited the insurance in Janu- 
uery, 1876, and the note in question was given in August, 1876, at 
Seattle, in payment of the second semi-annual premium on the pol- 
icy, and that the note was void for the reason that the said insur- 
ance company was a foreign insurance company, and had not 
complied with the laws of Washington Territory, in regard to foreign 
insurance companies doing business in the Territory. 

* Opinion filed, February 17, 1885. 
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It appears by the bill of exceptions that the said Covalt, mentioned 
in the note, and one Guion, were agents of Alliance Mutual Life 
Assurance Society, a corporation organized and existing under the 
laws of the State of Kansas, and were engaged in soliciting life in- 
surance for said company at Seattle, Washington Territory, and in 
making and taking applications therefor, and in collecting and re- 
ceipting for premiums thereon. That in January, 1876, at Seattle, in 
said Territory, the said Guiou, as agent of said company, received 
the application of the defendant Yesler, together with six hundred 
and seventy-one dollars, the amount of the first premium, for which 
he gave the said Yesler a receipt, and then turned over said applica- 
tion and the money so received to the said Covalt, as agent of the 
said company, who forwarded the same to Leavenworth, Kansas, for 
examination and acceptance by the company. That the said com- 
pany accepted the same und thereupon issued a policy which was 
sent by mail, whether to the defendant Yesler or to their agent Co- 
valt to deliver to Yesler, the evidence is conflicting. That when 
the second semi-annual premium of six hundred and seventy-one 
dollars, became due and payable on the said policy in August, 1876, 
the said Covalt called upon the said Yesler for the payment of said 
premium, who, not having the requisite funds on hand at that time 
to pay the same, thereupon executed and delivered to the said Co- 
valt the promissory note in question. That the said note was sent 
to the company, and retained by them until it became due and pay- 
able, and then forwarded to Seattle for collection, and upon default 
of payment being made, the company charged the amount of the 
same to the account of the said Covalt. 

Upon this state of facts, the court below instructed the jury that 
the taking of this note was doing insurance business within the Ter- 
ritory, and the result was a verdict and judgment for the defendant. 

The contention of the plaintiff is that the taking of a promissory 
note in payment of a premium on an insurance policy, is not “ doing 
insurance business.” 

Upon the facts as presented by this record, it would seem that the 
agent was not authorized to make a binding contract of insurance. 
As between him and the company, he was empowered to solicit and 
receive applications for insurance and receipt for the premium money 
therefor, and to forward them to the company for their approval or 
rejection. 

In Armstrong vs. State Insurance Company, 59 Iowa, 215, it was 
held that the agent of an insurance company, who was authorized to 
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tae appli :ations for insurance and receive and receipt for premiums, 
and forward applications and premiums, and receive from the com- 
pany policies of insurance when issued and deliver them to the as- 
sured, that such agent had no powers or authority to bind the 
company by a contract of insurance: Dickenson County vs. Miss. 
Valley Ins. Co., 41 Iowa, 286; Critchell vs. American Ins. Co., 69 
lowa, 404, 176; Reynolds vs. Continental Ins. Co., 36 Mich., 121; 
Morse vs. St. Paul F. ete, 21 Minn., 407. 

When the defendant Yesler presented and delivered his applica- 
tion and the premium money therefor to the agent, to be by him 
forwarded to the company for its acceptance or rejection, he knew 
and understood no policy of insurance would be issued unless the 
company accepted his a»plication. Nor was any contract consum- 
mated until the application was accepted and the policy duly issued. 

The final act which made the transaction a binding contract upon 
the parties, was the acceptance of the application. Until this took 
place it was 2 mere proposition tendered, to be accepted or rejected. 
The contract was consummated when the company acted upon the 
proposal, and issued the policy, for then.the minds of the parties 
had met and agreed. 

“What was before,” says Harris, J., “a mere proposition, then 
became invested with the attributes of a contract, and from that 
time each party became bound for its performance. If this be so, 
the contracts are to be regarded as having been made when the 
company received and accepted the defendant’s application, and is- 
sued and transmitted to him their policies :” Hyde vs. Goodnow, 3 
Comstock, 170. It was therefore a contract of insurance, made and 
executed in Kansas: Lamb vs. Bowers, 7 Bissell’s R., 373; idem, 
315; Western vs. Seneca M. Ins. Co., 12 N. Y., 261; Tayloe vs. Mer- 
chants’ F. Ins. Co., 9 How., 400. 

Thus far the case stands clear. When the second annual premium 
came due on the policy of insuranc2, the agent called upon the de- 
fendant Yesler for its payment, and in lieu thereof, and under the 
circumstances already indicated, accepted the note in question, and 
the inquiry now arises, whether the taking of the note was doing 
business in the Territory. To undertake to give an exact definition 
to the word business, which could be applied as a test or criterion in 
every case, would be an impossible task. It is said to be a word of 
large signification, and to denote the employment or occupation in 
which a person is engaged to procure a living : Goddard vs. Chaf- 
fee, 2 Allen, 395 ; Martin vs. State, 59 Ala. 36. 
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Under a statute that any person who shall do any manner of labor, 
business, etc., shall be punished, etc., the loaning of money and taking 
a note therefor, was held to be business within the meaning of such 
statute: Froush vs. Decker, 51 Wis., 46. In Towle vs. Larabee, 26 
Maine, 446, it was held that a promissory note made on Sunday, for 
the price of a horse bought on that day, was void, as being in con- 
travention of the statute prohibiting trade and business. 

In Lovejoy vs. Whipple, 18 Vt., 376, the taking of a promissory 
note executed upon Sunday, in consummation of a contract previ- 
ously made, was considered business. 

“Tt thus seems,” as said by Thurman, S., “to be the common ex- 
pression of the courts that the making of a contract is business 
within the meaning of these acts :” Bloom vs. Richards, 2 Ohio St., 
388. 

It is the inhibition against doing business on this particular day 
against which these statutes are directed. It is not that the consid- 
eration is illegal, or void as against public policy, but it is the doing 
of a thing—the making of a contract—on a day when it is prohibited 
and unlawful, that vitiates the transaction, and renders it void. The 
taking of a note for a loan or debt, or other consideration, is the 
making of a contract, and is a transaction which signifies business in 
the sense of these statutes. The transaction is, in fact, the doing of 
business, which, being prohibited on that particular day, is void. 

The company was prohibited from doing business in the Territory, 
without compliance with its laws. This it had not done. It had 
effected an insurance, issued its policy, and the semi-annual premium 
was due. Was the taking of the note in question, by the agent, in 
payment of this premium, the doing business in the Territory? Was 
it a transaction which signifies the doing of business? Tested by 
the judicial interpretation applied to these statutes, the taking of the 
note was the making of a contract which signifies the doing of busi- 
ness, and is within the prohibition of the law. 

In Smith vs. International Life Insurance Co., 35 How., 128. the 
court held that the acceptance of yearly premiums upon outstanding 
policies, and of paying the losses therein which may accrue, was doing 
business within the meaning of an act taxing all persons who are not 
residents, doing business in the State. The issuing of policies, tak- 
ing of premium notes, collecting or receiving cash premiums, and ad- 
justing and paying losses, constitute the principal business of insur- 
ance companies: Lamb vs. Lamb, 4 Bissell, 425. Any or all of these 
acts, when they involve the making of a contract, imports, at least, 
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the doing of business, and if done within the Territory without com- 
pliance with it laws, is void. The taking of a note for premium 
money, is as much the making of a contract as was the insurance 
policy. As such, either or both would denote a transaction, which 
signifies business; and, if done, when or where prohibited, would not 
constitute valid contracts. It is not material that the note was made 
payable to the agent. The consideration was for premium money 
due the company, and it was taken by the agent in his capacity as 
such, for the benefit of the company. It was as agent for the com- 
pany, and in its interests and for its benefit, that he transacted the 
business. He had no other or personal business or dealings with the 
defendant Yesler. In the person of its agent, it was constructively 
present, making a contract or doing business in violation of the laws 
of the Territory. This it could not do. To enforce, therefore, the 
payment of this note, would be virtually to disregard the plain pro- 
vision of the law, enacted to subserve wise and salutary purposes : 
Bliss on Life Ins., sec. 145. 

“ When the legislature prohibits an act,” says Mr. Justice Walker, 
“ or declares that it shall be unlawful to perform it, every rule of in- 
terpretation must say that the legislature intended to interpose its 
power to prevent the act, and, as one of the means of prevention, 
that the courts shall hold it void. This is as manifest as if the stat- 
ute had dcclared that it should be void. To hold otherwise, would 
be to give to the person or corporation, or individual, the same 
right in enforcing prohibited contracts, as the good citizen who re- 
spects and conforms to the law. To permit such contracts to be 
enforced, if not offering a premium to violate a law, it certainly 
withdraws a large portion of the fear that deters men from defying 
the law. To do so, places the person who violates the law on an 
equal footing with those who strictly observe its requirements :” 
Cin. Mut. H. A. Co. vs. Rosenthal, 55 Ill, 91; Bank of British Col- 
umbia vs. Page, 6 Or., 435; In Re Comstock, 3 Saw., 218. 

As the note was transferred after it was due, it was open to the 
defense alleged, which, in our judgment, is well sustained. There 
was no error, and the judgment must be affirmed. 

" Tuayer, J., dissenting. 


When this case was argued, I was very much inclined to the 
opinion that soliciting and receiving applications for insurance in 
Washington Territory by an agent of a foreign insurance company, 
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and forwarding them from there to the company, although the 
acent had no authority beyond the right to forward such applica- 
tions to be examined and passed upon at the home office, would con- 
stitute the doing an insurance business, within said Territory, and 
be in violation of its statutes, unless complied with by the company, 
but the authorities collected by his honor, Judge Lord, and referred 
to in the opinion prepared by him in this case, have changed my pre- 
conceived notions upon the subject, and I concur in that opinion to 
the extent that the insurance upon the life of said H. L. Yesler by 
the Alliance Mutual Life Assurance Society was, as a matter of law, 
effected at the home office of said company in the State of Kansas, 
notwithstanding the application therefor was solicited by the agent 
Covalt in Washington Territory, was made there, and forwarded by 
said agent from there. But, I am not able to concur in the opinion 
that the taking the note sued on, for a premium, when the insurance 
was lawfully effected, was doing business within the meaning of the 
law, in Washington Territory; nor, under the circumstances sug- 
gested, do I believe that the legislature of that Territory intended, or 
could rightfully pass a statute that would render such an act unlaw- 
ful. Ifthe insurance was lawful, and the premium notes executed 
by Yesler were valid, I am unable to understand why the company 
had not the right to collect them, or to adjust the claim by taking 
Yesler’s note with an indorser in payment thereof. 

If Yesler had been residing in Kansas when the insurance was 
effected upon his life, and had personally made the application there- 
for at the home office of the company; had executed the premium 
notes there, received the policy there, and then emigrated from that 
State to Washington Territory, it could not be doubted but that the 
company, as a matter of course, would have had the right to for- 
ward those notes and collect them of him at their maturity. And 
the right of the company stands upon the same footing in this case, 
as it would have stood in the case supposed, and it would no more 
be doing business, within the meaning of the laws of Washington 
Territory, in the one case than the other. 

Yesler owed the company a lawful debt, and how could a Territory 
or State law be construed consistently so as to prevent its collection ? 
If Yesler had been in possession of the tangible property of the 
Company, and it had attempted to recover it from him in Washing- 
ton Territory, would not that have been doing bus‘ness there just 
as much as its attempt to recover from him its chcse in action would 
have been? In either case it would have been an effort to obtain 
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from him that which belonged to it legally, and I do not see how 
such an endeavor could be adjudged a violation of law. 

The Washington Territory law certainly only intends that a for- 
eign life insurance company shall not, except under the conditions it 
imposes, do its insurance business there. It would to my mind, be 
unreasonable to suppose that any company of that character could 
not enforce a payment of lawful obligations due to it without any 
compliance with such conditions, and an action instituted in its 
courts would be doing business as much as receiving a promissory 
note from a debtor. . 

If an officer, intrusted with the funds of the Alliance Company, at 
its home office in Kansas City, should run off with them, in violation 
of his trust to Washington Territory, could not the company cause 
his arrest upon civil process, or receive indemnity for the injury, 
without filing in the office of the secretary of that Territory a copy 
of its articles of incorporation, and appointing an agent as provided 
in said laws, and would such an attempt to arrest the defaulter, or 
to obtain satisfaction without suit, be “commencing to transact busi- 
ness in the Territory,” within the meaning of said laws? Such a re- 
quirement, imposed as a condition for doing such an act, would be 
strange comity. I fear that such a construction of the statutes of 
our neighboring Territory would do ‘injustice to the courtesy of its 
citizens. The language of the statute is, “ that all corporations, now 
existing, or hereafter formed, under the laws of the States, etc., 
shall have full power and authority to sue and be sued, hold, pur- 
chase and acquire, sell, lease, and dispose of real and personal prop- 
erty, and generally to do and perform any and every act, and 
transact business within the (this) Territory, inthe same manner and 
to the same extent as though said corporation had been organized 
under the laws of the (this) Territory : Provided, that any such cor- 
poration hereafter acquiring property, or commencing to transact 
business in the Territory, shall first comply with the provisions of 
section 2 of this act.” 

The proviso, it will be seen, only extends to “ acquiring property,” 
and “commencing to transact business.” Taking the note was not 
“ acquiring property,” as it was but a novation of a debt; nor was it 
the “ commencing to transact business,” within the meaning of the 
statute. 

If the act had provided that no foreign lawyer should practice his 
profession in that Territory, without having first been admitted to its 
courts, it would not extend to the collection of a fee there, earned 
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somewhere else, or that no foreign merchant should carry on busi- 
ness there without a license, surely a merchant at Portland could 
sell a bill of goods to a Washington Territory citizen at Portland, 
and send over his claim for collection, without such a license. The 
Territorial statute may be a wholesome provision at law, but I am at 
a loss to understand why it should have such a latitudinarian con- 
struction as is attempted to be given it. The construction, doubt- 
less, will operate asa great favor to Yesler. He owed a premium 
note. It was a legal claim against him; he took it up by giving the 
note in suit, and, although that has been put in circulation and 
credit given it, yet, upon what appears to me to be a very flimsy rea- 
son, is enabled to repudiate it. Yesler received the full benefit of 
the notes; the consideration was valid. Hackney & Beneo have, 
doubtlessly, parted with goods upon the faith of it, but the former 
says that his payment and discharge of his legal obligation, was, un- 
der the laws of Washington Territory, an illegal act, and he is re- 
lieved from his liability. 

In my opinion, if such a law existed, it would be “ more honored 
in its breach than in its observance.” I am in favor of a reversal of 
the judgment. 
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SUPREME COURT OF ILLINOIS. 


Error to Cook County. 


REPUBLIC LIFE INS. CO. 
vs. 


CHARLES P. SWIGERT, Avprror erc., er AL.* 


The law of Illinois authorizing the appointment of a receiver by the court in 
case of the insolvency of a life company is constitutional, and where the 
petition sufficiently sets forth the necessity, an injunction may issue against 
further business and a receiver be appointed before final hearing. 


A corporation may in good faith, purchase and sell shares of its own stock. 
But fraud would vitiate the sale. 


A stockholder selling his stock to the corporation will be protected against 
further payment of his subscription unless impeached for fraud on the 
creditors of the company. 


A resolution authorizing holders of part-paid stock to surrender the same in 
exchange for full-paid stock is binding on the company, whether done in 
good faith or not. But if fraudulent, such surrender may be attacked col- 
laterally by a party injured. 

A receiver cannot impeach such surrenders of stock as fraudulent. The cred- 
itors must assert their rights by their own action. 


Waker, J. 

On the 25th of May, 1877, the State auditor filed his petition in 
the Circuit Court of Cook County against the Republic Life Insur- 
ance Company, under the statute, to wind up and settle its affairs. 
The petition alleged facts which under the statute entitled the audi- 
tor to the relief sought. On the same day the company entered its 
appearance, waived service, and filed an answer as follows: “ Now 
comes the said defendant by its solicitor and saith that it cannot 


* Decision rendered, January 22, 1885 





746 Rep rt of Decisions. | Oct., 


deny the matters in said bill alleged, and it prays to be hence dis- 
missed.” 

Thereupon, and on the same day, the solicitor of the auditor moved 
the court to appoint a receiver, as prayed for in the petition, and no 
objection being made, Samuel D. Ward was so appointed. It was also 
decreed that the company, its officers, agents, etc., be enjoined and 
restrained until the further order of the court from further proceed- 
ing with its business and from any transfer of the property other 
than to the receiver. And from receiving or paying out any moneys; 
and that neither the receiver nor defendant, its officers, agents, 
servants, or attorneys shall exact or take from its policy-holders any 
sum or sums of money to accrue from premiums on policies beyond 
what may be justly due or payable on or as of the 25th of May, 1877. 

The decree also required the company to assign by deed all of its 
property, real, personal, and choses in action, to the receiver, which it 
did in conformity to the decree. The receiver thereupon took pos- 

‘session, proceeded to collect and reduce the choses in action and the 
property into money, and to pay the debts of the corporation, and to 
settle its affairs, under the orders of the court. He, for the purpose 
of paying the debts, applied to the court for and received permission 
to sue for and to recover balances unpaid by shareholders on their 
stock subscriptions, and brought suits for that purpose. 

He also applied for, and authority was granted, to bring suits to 
impeach the surrender of partly paid stock and the exchange of 
paid-up shares of stock equal to the money paid on shares for which 
they had subscribed but not paid in full, because it was alleged the 
exchange and surrender of such shares was contrived to defraud 
creditors of the company, by thus terminating the liability the sub- 
scribers were under to pay the full amount for which they had sub- 
scribed, if necessery to discharge the debts owing by the company. 

Afterwards, on the 22d of June, 1881, the case came on for a hear- 
ing, and the court rendered a final decree, overruling the prayer of 
the company in its answer to be dismissed out of court, and a further 
decree was rendered that the company be perpetually enjoined from 
the further prosecution of its business, and the decree ratified and 
confirmed the previous appointment of Ward as receiver, and from 
that decree the company appeals. 

It is urged that the allegations of the bill filed by the auditor are 
not sufficient to sustain the decree and it is erroneous. That the 
law authorizing the appointment of a receiver and the dissolution 
and winding up of the company and its affairs is violative of the 
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contract clause of both the Federal and our State constitutions and 
the act is therefore void and the decree erreneous. It is also urged 
that even if the act is valid and the allegations of the bill are held 
sufficient, that the court had no power on the application of the re- 
ceiver to require him to proceed to ascertain whether the surrender 
of subscriptions and the receipt of paid-up stock for the money paid 
on such subscriptions, was in good faith or a fraudulent device to 
enable the subscribers for stock to escape their liability to pay the 
remainder for the benefit of creditors, as that could be done alone on 
the application of creditors of the company. 

The eighty-fourth section of chap. 73 of R. S. of 1874. provides: 
“That if the auditor of State upon examinatiou of any insurance 
company incorporated in this State, is of the opinion that it is in- 
solvent, or that its conditicn is such as to render its further continu- 
ance in business hazardous to the insured therein, or to the public, 

* * * * heshall apply by petition to a judge of any circuit 
court of this State to issue an injunction, restraining such company, 
in whole or in part, from further proceeding with its business, until 
a full hearing can be had or otherwise as the court may direct.” 

The further clause of this section provides that the court, “may in 
all such cases make such orders and decrees, from time to time as 
the exigencies and equities of the case may require, and in any case, 
after a full hearing of all p: rties interested, may dissolve, modify, or 
perpetuate such injunction, and make such orders and decrees as 
may be needful to suspend, restrain, or prohibit the further continu- 
ance of the business of the company.” 

The eighty-eighth secticn of the same act provides, in a case like 
the present as well as in others, that the receiver “Take charge of 
the estate and effects of the company, including such securities as 
may be deposited with the auditor or treasurer of State, and collect 
the debts due, and the property belonging to it, with power to pros- 
ecute and defend suits in the name of the corporation, or in their 
own names, to appoint agents under them, and to do all other acts 
necessary to the closing of its concerns.” These sections confer on 
the courts and receivers large and comprehensive powers. And the 
petition contains all the eighty-fourth section requires to enable the 
court to grant an injunction and to appoint a receiver. The allega- 
tions of the petition filed by the auditor conferred jurisdiction to 
render such a decree, especially so when the company answered that 
it could not deny the allegations of the petition. 

We are relieved from the consideration of the constitutional ques- 
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ticn, as that was fully considered in another bran +h of this case; see 
Ward vs. Farwell, 97 Il., 593, where this law was held constitutional. 
Nor is it necessary to again state the reasons which led to that con- 
clusion. No reason has been suggested that requires us to overrule 
or modify the judgment then announced, and we must adhere to it 
as conclusive. 

A majority of the court in that case also held, that the receiver 
was properly appointed on the first application and before a final 
hearing. That a mere custodian to hold and preserve the property 
until a final decree should be rendered was not required, and we 
must hold that case conclusive of that question and precludes further 
discussion. 

As to the first question we regard the law as settled in this court 
that a corporation may in good faith purchase and sell shares of its 
own stock. It was so held in Chicago, Pekin & S. W. R R. Co. vs. 
Marseilles, 84 TIl., 145 and 643, and Catlin vs. Republic Life Ins. 
Co., 86 Tll., 220. Jf the mere form of a purchase of such stock by 
the company was adopted as a cover for a fraud on creditors, the 
transaction would of course be void as fraud vitiates all contracts. 
But if such a purchase should be attacked as fraudulent it would de- 
volve on the complainant to establish the fraud. And the stock- 
holder who has sold stock to the company will be protected against 
further payment on his subscription unless it is impeached for fraud 
on the creditors of the company. It is urged that under the sxth 
section of the charter the receiver was not authorized to institute 
any proceedings in relation to the exchange of part-paid for full- 
paid stock. That section is this: “The real and personal property 
of each individual stockholder shall be held liable for any and all lia- 
bilities of the company, to the amount of stock held or subscribed 
by him, and not actually paid in. In all cases of losses exceeding 
the means of the corporation, each stockholder shall be liable to the 
amount of unpaid stock.” 

It is claimed that the liability is primarily to the corpcration and 
that it may enforce it or that it may purchase and hold or cancel 
such shares That when so purchased, the lability of the share- 
holders is ended, and cannot be revived. If, iowever, he had sub- 
scribed for shares and has not paid in full for thei, he is liable for 
the unpaid portion and for such unpaid balance the company could 
have sued and recovered. And the receiver succeeded to the same 
right, but to nothing more. When coWected, the fund would be in 
his hands subject to distribution by the court. 
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That the resolution authorizing holders of partly paid shares to 
surrender them and receive paid-up shares to the amount paid 
thereon, was within the power of the company, has been decided, as 
we have seen, by this court. And this being so, the surrender of 
partly paid for full-paid stock to that extent is binding on the com- 
pany whether done in good or bad faith. A corporation acting 
within the scope of its powers is like a natural person bound by its 
acts, although performed for fraudulent purposes. It cannot be 
heard to allege that it was fraudulent and have it set aside. A party 
cannot escape the effects of a fraud he has perpetrated, but such 
frauds may be attacked collaterally by any person who is or will be 
injured by the fraud. Nor would a fraudulent transaction of this 
character form an exception to the rule. Fraud vitiates all con- 
tracts as to third persons injured thereby. If this was a fraudulent 
scheme to prevent creditors of the company from collecting their 
debts, the law is not so defective as not to afford them a remedy. 

But the question is whether, even if it be conceded that this was a 
fraudulent contrivance, the receiver has, or the court can confer 
upon him, the power to uncover the transaction and compel such 
stockholders to contribute to the extent, if necessary, of their unpaid 
subscriptions, for the payment of the debts of the company as 
though they had not surrendered the unpaid stock to the company; 
or whether the creditors alone can sue. 

It is earnestly insisted that the receiver under the statute or the 
order of the court can perform no such duty. That he may possess 
himself of and sell the property of the company, and collect, by suit 
or otherwise, all debts, claims, or demands for which the company 
could have sued and recovered. And when received pay it out 
under the order of the court. That this is the extent of his power. 
Bispham in his work on Equity, sec. 579, says, the effect of the 
appointment of a receiver is to remove the parties to the suit from 
the possession of the property; but at the same time the right to 
the property is in no way affected, and the receiver only holds 
the property for the benefit of him who may ultimately be entitled 
to it. In section 580 he says, a receiver is, as a general rule, a mere 
custodian, and has no powers except those expressly conferred by 
the order of his appointment or by special directions of the court 
given from time to time. His general duty is to tuke possession of 
the estate; and under the supervision of the court to so manage it 
as to preserve it from loss or waste. That the powers of a receiver 
are limited, and he must constantly apply to the court for advice 
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and sanction. This statement of the law would have been more 
accurate had he added that the receiver might also exercise all 
powers conferred by statute as’ his powers and duties may all be 
prescribed by statute. It is thus seen from this authority he is 
unable to act beyond reducing the property to possession, receiving 
the money due the owner, and safely holding it subject to the order 
of the court unless empowered by special directions of the court. 

The court is of course limited in its power to give directions to 
the receiver. Its power is not unlimited or unrestrained, although 
possessed of a large discretion. Whilst the court may direct and 
the statute authorize the receiver to sue for and collect debts due 
the owner and to maintain actions to recover property, run against 
the owner refusing to surrender it, but we find no case that holds 
that he may sue or the court may empower him to sue, to set aside 
contracts made by the owner, on the grounds they were entered 
into for the purpose of defrauding creditors. 

In the case of In Re Duckworth, L. R. 2 Ch., 578, it was said:— 

“The liquidator represents the creditors only because he repre- 
sents the company, and through the company the rights of the 
creditors are to be enforced.” In the case of Waterhouse vs. Jami- 
son, L. R. 2 Chapp, 37, it was held the liquidator had no power to 
show that the certificate of organization was false in the statement 
that the shareholders had paid for their stock and proceed against 
them for unpaid stock. That the liquidator could only recover what 
the company might had the receiver not been appointed, and what 
was to be receivec from the shareholders must be enforced in that 
right; that what was due to the company is that only which is recov- 
erable by the company. That the liquidator stood in the place of 
the company. It was held he could not impeach the certificate and 
recover, because the company had no such power. It was said that 
parliament could have conferred such power on the liquidator, but 
had not conferred it. 

In Litchfields’ case, L. R. I. Eq., 231, Claypole conveyed 1 patent 
right to the company and received shares of paid-up stock therefor. 
No money was paid. A portion of these shares was afterwards 
transferred to Litchfield. It was contended that the transaction 
was a fraud on creditors, and the liquidator applied to have Litch- 
field’s name placed on the list of shareholders who had not paid in 
full. It was held that creditors had only the right to get their debts 
from shareholders liable to contribute to the payment, to which hold- 
ers of paid-up shares were not liable to contribute. It was said that 
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whether the creditors could obtain relief it was necessary to decide. 

It is true these cases were under a statute, but they were proceed- 
ings in chancery. Had there been such equity power of the court 
independent of the statute, it would have doubtless been invoked. 
But the fact that it was not, renders it clear that the different chan- 
cellors engaged in their decision, supposed there was no such power 
and it could not be exercised unless empowered by statute. We 
are from these considerations of the opinion, that under the ordi- 
nary chancery powers of the court there was no authority to direct 
the receiver to file a bill to impeach the transactions of surrendering 
unpaid stock and receiving paid-up stock, on the grounds that it 
was a fraud on creditors. Nor has the statute conferred any such 
power. 

If the creditors have sustained injury by those transacticns 
because they are fraudulent, they must assert their rights by their 
own action and by appropriate proceedings. 

The decree of the appellate court is reversed so far as it affirms 
the decree of the circuit court licensing the receiver to sue, to set 
aside the transaction by which unpaid stock was surrendered and 
paid-up stock was issued to the amount paid on unpaid stock, as a 
fraud on creditors of the company, and the decree is in all other 
things affirmed, and the case is remanded that such a modification 
may be made. 


Decree modified. 


Mutsey, J., dissents. 
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Where suit is brought against a railroad for a loss occurring through its neg- 
ligence in maintaining suitable spark-arresters on its engines, etc., the 
fact that the loss has already been fully paid by insuranee companies, 
whereby the latter secured the right of subrogation, is no defense. 

A loss-claimant may recover of a wrong-doer for a loss occasioned by the 
latter irrespective of any insurance, unless such insurance was procured by 
the wrong-doer for his own benefit. 


Dewour and Cuamsers, for Appellant. 
Ietenart, Wiuiiams, Vrese & Evans, for Appellee. 


Howk, J. 

This is a suit by the appellants, James H. and James A. Cunning- 
ham, as plaintiffs, against the appellee, the Evansville and Terre 
Haute Railroad Company, as sole defendant. The object of the 
suit was to recover damages for the destruction of the appellant’s 
starch and glucose works by fire, communicated thereto, as alleged, 
by and through the negligence of the appellee, and without any 
contributory negligence on the part of the appellants. The com- 
plaint of the appellants was in three paragraphs. In the first para- 
graph, appellants alleged that the appellee negligently failed to 
keep its engines, used on its railroad track adjacent to their works, 


* Decision rendered, June 25, 1885. 
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supplied with suitable spark-arresters, but suffered them to become 
old, worn out and in bad repair, so that coals of fire escaped from 
such engines and, without the appellants’ fault, communicated to 
and destroyed their works. 

In the second paragraph of their complaint, appellants alleged in 
substance that appellee negligently overloaded its train of cars, 
used on its railroad track adjacent to the anpellan's’ works, so that 
the engines hauling such trains emitted sparks and coal of fire, 
which, without appellants’ contributory fault, communicated fire to 
their works, and they were thereby consumed and destroyed. 


In the third paragraph of their complaint, appellants alleged in 
brief that, by the general negligence of the appellee in the construe- 
tion, management, and use of its engines and trains of crs, sparks 
and coals of fire were suffered by appellee to escape from its loco- 
motives, whereby appellants’ starch and glucose works, without their 
fault, were set on fire and were burned and destroyed. A schedule 
of appellants’ property, so burned and destroyed, is set out in each 


of the paragraphs of complaint. 

The cause was put at issue and tried by a jury, and a verdict was 
returned for the appellee, the defendant below. Over the appellants’ 
motion for a new trial, it was adjudged by the court that appellants 
take nothing by their suit, and that appellee recover its costs. 

* The first error of which appellants complain here is the overruling 
of their demurrer to the second, third, and fourth paragraphs of ap- 
pellee’s answer. 

The answer was in five paragraphs, of which the first was a gen- 
eral denial of the complaint. The basis of each, the second, third, 
fourth, and fifth paragraphs of answer is substantially the same, 
namely: That the appellants’ starch and glucose works were insured 
against loss or destruction by fire, at the time they were burned, in 
divers named fire insurance companies, in the aggregate amount of 
fifty thousand dollars, and that after their works had been so burned 
and destroyed, upon proofs of their loss and an adjustment thereof, 
the appellants had actually received from such insurance companies 
the aggregate sum of $35,224.09. Upon this basis of facts, the ap- 
pellee alleged in the second paragraph of its answer, that the insur- 
ance money so received by the appellants was more than the value of 
the property so burned and destroyed, and more then the loss and 
damage sustained by them, that, by means of such payment of such 
insurance money, the several insurance companies became and were 
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subrogated to all the rights of the appellants in and to the property 
so burned and destroyed, and to all their rights of action for the de- 
struction of such property, and to all the pretended rights which the 
appellants were seeking to enforce in this action, and so the appel- 
lee said that appellants were not the real parties in interest. 

Upon the same basis of facts, the appellee alleged in its third par- 
agraph of answer that, after the burning and destruction of their 
starch and glucose works, the appellants and the several insurance 
companies mutually settled, appraised, and agreed upon the amount 
of such loss and damage complained of herein, at the sum of $68,- 
375.65, which was asum greater than the damage suffered; thats 
thereupon, the several insurance companies paid, as and for the sum 
insured upon such property, the aggregate sum of $35,224.09, 
whereby all rights of action as to such sum, became and were trans- 
ferred to such insurance companies, and so the appellee said that, 
as to such sum, appellants could not maintain this action. 

In its fourth paragraph of answer, upon the same basis of facts, 
the appellee alleged the appellants and the several insurance com- 
panies, after the burning and destruction of the starch and glucose 
works, agreed upon the value of such property and the amount of 
the loss, which latter was fixed at the highest limit and more than 
the same really was, to wit, at $68,375.65, and that, upon such insur- 
ance and damage, the insurance companies paid the appellants the 
amount insured, to wit, $35,224.09, whereby all right of action for 
the causes stated in the complaint herein became and were trans- 
ferred to the several insurance companies, and appellants thereby 
became divested of all right of action, for the causes set forth in 
their complaint. 

It will be observed that the appellee has not controverted in either 
of these paragraphs of answer, any of the facts stated by the appel- 
lants in either paragraph of their complaint, as constituting their 
cause of action. For the purposes of these paragraphs of answer, 
the appellee concedes that the appellants’ property was, without 
any contributory fault on their part, burned and destroyed by and 
through the fault and negligence of the appellee, (1) in failing to 
supply its engines with suitable spark-arresters; (2) in so over- 
loading its trains of cars, that the engines hauling the same emitted 
sparks and coals of fire, and (3) in the construction, management, 
and use of its engines and trains, so that sparks and coals of fire 
were suffered to escape from its locomotives. Making these con- 
cessions, the appellee claimed that appellants’ action against it, for 
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the damages resulting from its negligent destruction of their prop- 
erty, (1) was wholly barred by reason of the fact that they had re- 
ceived from certain insurance companies in which they had insured 
such property against loss by fire, certain sums of money amounting 
in the aggregate to more than the value of their property so burned 
and destroyed, and to more than the loss or damage sustained by 
them, and (2) was barred in part as to the amount of the insurance 
money, so received by them for the burning and loss of such prop- 
erty from such insurance companies, which was slightly in excess of 
one-half of the appraised and agreed value of the entire property so 
burned and destroyed. 

The paragraph of appellees answer, the substance of which we 
have given, proceeds upon the theory that although the appellants’ 
property, without contributory fault on their part, was consumed 
and destroyed by and through the negligence of the appellee, they 
cannot recover the damages occasioned by such destruction of their 
property of or from the appellee, if it appears that they were 
indemnified for such damages by contracts of insurance against loss 
by fire, unless the amount of damages exceed such indemnity, and 
then only to the extent of such excess. In other words, the appellee 
claims in its answer that, to the extent the appellants were indemni- 
fied for their damages, resulting from the destruction of their prop- 
erty by fire, by their contracts of insurance against loss by fire, it, 
the appellee, is exempt from liability to them for such damages, 
although the destruction of their property by fire was caused by and 
through its negligence, without their contributory fault. These 
positions cannot be maintained. The contract of the appellants for 
the insurance of their property, with the insurance companies, and 
their subsequent conduct in relation thereto, are matters in which 
the appellee, as the wrong-doer, had no concern, and which do not 
affect the measure of its liability. So the law seems to be uniformly 
settled elsewhere, and we know of no sufficient reason for adopting 
a different rule of decision in this State. Weber vs. Morris & 
Essex R. R. Co., 35 N. J. (Law), 409, Clark vs. Wilson, 103 Mass., 
219; Hayward vs. Cain, 105 Mass., 213; Perrott vs. Shearer, 17 Mich., 
47; Merrick vs. Brainard, 38 Barb., 589; Peoria M. & F. Insurance 
Co. vs. Frost, 37 Tl, 333; Conn. Life Insurance Co. vs. New York 
etc. R. W. Co., 25 Conn., 265; Rockingham Mut. Fire Ins. Co. vs. 
Barker, 39 Maine, 253; Carpenter vs. Eastern Trans. Co., 71 
N. Y., 574. 

The appellants claimed, that their property had been consumed 
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and destroyed by and through the actionable negligence of the 
appellee. In such a case, they would be entitled to recover their 
entire loss from the appellee, and the fact that the insurance com- 
panies, in which their property was insured, had paid them the 
arcount of such insurance, we think, did not constitute any defense 
whatever to the appellants’ action. We are of opinion, therefore, 
that the trial court erred in overruling the appellants’ demurrers to 
the second, third, and fourth paragraph of appellee’s answer. 


But it is claimed by appellee’s counsel, that even if the rulings of 
the court, upon the demurrers to these paragraphs of its answer, 
were erroneous, we ought to hold upon the entire record, that such 
errors were harmless and worked no injury to the appellants. We 
do not think so. The error of the court in these rulings, runs 
through the record and, after the evidence is all in, is repeated in its 
instructions to the jury trying the cause. The jury were thus 
instructed by the court: “ You will ascertain from the evidence the 
aggregate amount of the damage to the property, named in the 
complaint. If such amount does not exceed the sum paid by the 
insurance companies as above stated, you will return a verdict for 
defendant. If it does, you will ascertain the excess, and, having 
added six per cent interest on such excess from the date of the fire 
until now, return a verdict for the plaintiff for such excess and inter- 
est.” This instruction, as we have seen, is not the law, but was a 
repetition to the jury of the error of the court, in its rulings upon 
the demurrers to the several paragraphs of appellee’s answer. It 
will not do to say, we think, of such a continuing error running 
through the record, that it is a harmless error. At all events, com- 
mon fairness seems to require that the appellants should, at least, 
have an opportunity to try their cause, freed from such entangling 
errors. 

In speaking of the claim of the wrong-doer to the benefit of insur- 
ance money received by the injured party, a recent writer on the 
law of damages, says: “There canbe no abaiement of damages, 
on the principle of partial compensation received for the injury, 
where it comes from a collateral source, wholly independent of the 
defendant, and is as to him res inter alios acta. * * * * * * Nor 
will proof of money, paid to the injured party by an ‘nsurer or 
otier third person, by reason of the loss or injury, be admissible to 
re wce damages, in favor of the party by whose fault such in‘ury 
was done. The payment of such moneys, not being procured by the 
defendant, and they not having been either paid or received to sat- 
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isfy in whole or in part his liability, he can derive no advantage 
therefrom in mitigation of damages for which he is liable. 

As has been said by another, to permit a reduction of damages, 
on such a ground, would be to allow the wrong-doer to pay nothing, 
and take all the benefit of a policy of insurance without paying the 
premium.” 1 Sutherland on Damages, p. 242. 

The doctrine here declared was recognized, approved, and acted 
upon by this court, in Sherlock vs. Alling, 44 Ind., 184. In that 
case, a similar defense was interposed to that pleaded by the appel- 
lee in the second, third, and fourth paragraphs of its answer, in the 
case in haud. In considering this defense, the court there said: 
“Tt proposes to use, as a defense to damages resulting from the 
wrongful act of the defendants, by way of set-off, recoupment or in 
mitigation of such damages, pecuniary benefits received by the 
injured party, to which the defendants had not contributed and not 
resulting from, or connected with, the act causing the death-bene- 
fits, which, it is fair to presume, would have been realized at a 
future day, without the aid of their wrongful act.” So, in Ohio 
etc. R. W. Co. vs. Dickerson, 59 Ind., 317, it was held by this court 
that the fact, that the salary of a person, injured through the negli- 
gence of the defendant, is paid by his employer during the time he 
is disabled by such injury, cannot mitigate the damages such 
injured party may recover, in an action therefor. 

In their exhaustive brief of this cause, the appellants’ learned 
counsel have ably discussed a number of alleged errors of law, 
occurring at the trial and duly excepted to. But as these errors 
may not occur again, upon a new trial of this cause, we need not 
and do not intend this opinion in the consideration and decision of 
the questions thereby presented. 

The judgment is reversed with costs, and the cause is remanded 
with instructions to sustain the demurrers to the second, third, and 
fourth paragraphs of answer, etc. 


Niblack, J., expressed no opinion in this case. 
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A marine policy of insurance implies a warranty that the vessel shall not deviate 
from the voyage declared in the policy. Any voluntary deviation is a 
change of the risk, and forms a departure from the contract, the legal 
effect of which is to discharge the insurers from liability for any loss hap- 
pening to the thing insured subsequent to the unauthorized deviation. 


The defendant insured certgin wheat on the steamer Colorado, for a voyage 
from San Francisco, by way of the port of Yokohama, to the port of Hong- 
kong, and thence by the usual ‘‘ connections” to Batavia; it was the usual 
practice for the company’s steamer to carry its cargo to Hongkong without 
transshipment at Yokohama, or connecting for that purpose, with any other 
vessel, at the last named port ;such usage was well known to the defend- 
ant when it issued the policy. Held, That a transshipment of the property 
insured at Yokohama was a deviation from the policy and released the in- 
surer from liability thereunder for a loss subsequently incurred. This 
result follows, although the bill of lading, the form of which was well 
known to underwriters in San Francisco, provided that the carrier might 
transship at Yokohama, in the absence of proof that it had ever before 
made such transshipment. 


A provision in a bill of lading reserving the right to the carrier te transship 
at an intermediate port, is not binding on the consignor, under section 
2,176 of the civil code, unless he expressed his assent to it by signing the 
bill of lading. 


Appeal from a judgment of the superior court for the city and 
county of San Francisco, entered in favor of the defendant and from 
an order denying the plaintiff a new trial. The opinion states the 
facts. 


S. V. Smrrxa & Son, for the Appellant. 
Anpros & Page, for the Respondent. 


* Opinion filed, Jan. 10, 1885. From W. C. Reporter. 
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McKeEz, J. 

This is an action on a marine policy of insurance to recover dam- 
ages for an absolute loss of three thousand nine hundred and fifty- 
one sacks of wheat shipped by the plaintiffs from San Francisco to 
Batavia. 

By the terms of the policy, which was issued on the twelfth of 
August, 1874, the defendant insured, in the sum of sixteen thousand 
dollars, for and on account of whom it might concern, four thousand 
five hundred and fifty-one sacks of wheat laden, under deck, on 
board the Pacific Mail Steamship Company’s steamer Colorado, then 
about to start for a voyage from San Francisco, by way of the port 
of Yokohama, to the port of Hongkong; and thence by the usual 
“ connections ” to Batavia. 

The wheat was insured for the voyage, against “ perils of the sea, 
fire, pirates, assailing thieves, jettisons, barratry of the master or 
mariners, unless the insured be owner or part owner of the vessel, 
and all other losses and misfortunes that shall come to the hurt, 
damage, or detriment of the said property, or interest to whieh 
insurers are liable by the rules and customs of insurance in San 
Francisco, embezzlement and illicit trade excepted in all cases.” 

On the voyages of the company’s steamships between San Fran- 
cisco and Hongkong, with cargo laden for Hongkong or Batavia, it 
was the usuai practice, or course of business, for the company’s 
steamer on which such cargo was laden at San Francisco, to carry 
the same to Hongkong without transshipping at Yokohama, or con- 
necting for that purpose, with any other vessel or vessels, at the 
last-named port; that usage was well known to the defencant when 
it issued the policy of insurance, and it charged a lower rate of 
premium on the policy, because of its knowledge of the fact that 
there was to be no transshipment of the wheat at Yokohama. 

With the wheat, thus insured, on board, the Colorado proceeded 
on her voyage from San Francisco to Hongkong, and in transitu, 
reached in safety the port of Yokohama; but on making that port 
the master received instructions from the company not to proceed to 
Hongkong, but to return with the Colorado to San Francisco. He, 
accordingly, without the knowledge or consent of the uncerwriters, 
or of the consignors, caused the wheat to be transshipped from the 
Colurado to two steamers belonging to the company, one of which 
was known as the Sierra Nevada, and the other as the Costa Rica, 
and returned with the Colorado from Yokohama to San Francisco. 
Six hundred sacks were transshipped on the Sierra Nevada, and three 
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thousand nine hundred and fifty-one sacks on the Costa Rica;~the 
six hundred sacks were safely carried by the Sierra Nevada, and 
connecting steamers at Hongkong to Batavia, and,the three thousand 
nine hundred and fifty-one sacks were carried by the Costa Rica to 
Hongkong, where the agents and servants of the company received 
tiem, and according to the established usage of the company, which 
was known to the defendants, stored them in a warehouse on the 
harbor front of Hongkong for reshipment, at the first opportunity, 
by connecting steamers to Batavia. 

But while the wheat was thus warehoused, awaiting transporta- 
tion to Batavia, the harbor of Hongkong was swept by a typhoon, 
which forced the waters of the harbor up on the land with such vio- 
lence that they broke in the roof and windows of the warehouse 
and drowne.l the wheat, so that, when the water subsided, it imme- 
diately began to sprout and become swollen and heated, and, in 
that condition, it was impossible to reship it for transportation to 
Batavia. 

As the law of these facts, we held, cn a former appeal: 69 Cal., 
467; that the underwriters were discharged from liability for the 
loss of the wheat, because of the unauthorized deviation from the 


voyage which had been insured, and of the unauthorized transship- 


ment of the wheat by the carrier at Yokohama. Accordingly, we 
reversed the judgment, which Lad been entered for the plaintiff, but 
without ordering judgment to be entered for the defendant; be- 
ause, as the judgment had been in favor of the plaintiff, he could 
not avail himself of an objection which he made in the court below, 
to the fact which was foun! by the court, that the Colorad |, aecord- 
ing to the regular course of business pursued by her owners, was 
bound to perform her voyage to Hongkong, where “connections ” 
were to be made for Batavia; therefore, we remanded the cause for 
a new trial. A retrial has been had; :nd the case comes before us 
on appeal by the plaintiff, from a judgment in favcr of the defend- 
ant, upon a like finding of facts as in the former appeal. 

The facts being the same, the former decision must be regarded 
as the law of the case. Besides, the exposition of the law contained 
in the decision is undoubtedly*correct. One of the implied warran- 
ties of a marine policy of insurance is that the vessel shall not 
deviate from the voyage declared in the policy. The voyage must 
be performed in the usual manner, and not voluntarily waived by 
the assured, or those who represent him. Any voluntary deviation 
is a change of the risk; it forms a departure from the contrict, and 
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an attempt to substitute another; and the legal effect of it is to dis- 
charge the insurers from liability for any loss happening to the 
things insured subsequently to the unauthorized deviation: Section 
2,697, C. C. The reason of this is the voluntary substitution of 
another voyage for that which has been insured. ‘The discharge of 
the underwriters from their liubility in such cases,” says the Supreme 
Court of the United States, “depends not upon any supposed 
increase of risk, but wholly on the departure of the insured 
from the contract of insurance:’ Maryland Ins. Co. vs. Leroy, 7 
Cranch., 30. 

But the shipper in such cases is not without remedy for his loss. 
The remedy, however, is against the carrier of the goods and not 
the insurer. By the breach of his implied warranty against devia- 
tion from the voyage, the owner of the ship becomes liable to the 
owner of the goods in case of loss: Crosby vs. Fitch, 12 Conn., 410. 
So in Goddard vs. Mallory, 52 Barb., 87, it was determined that 
“neither agents nor the owners of a vessel can send goods by a 
vessel other than that named in the bill of lading, without assuming 
the whole risk of loss or damage to the goods on such other vessel.” 
And in the Maggie Hammond, 9 Wall., 458, the court says: “As 
agent of the owners the master is bound to carry the goods to their 
place of destination in his own ship, unless he is prevented from so 
doing by the act of God, the public enemy, or by or from some act 
of the shipper, or from some one of the perils expressly excepted in 
the contract of shipment: Trott vs. Wood, 1 Gall., 442; Shipton vs. 
Thornton, 1 P. & D., 216, 231; s.c,9 Ad. & E., 314, 332; Wilcox 
vs. Parmlee, 3 Sandf., 610; Emerigon on Ins., 339; Lee’s Law of 
Ship. and Ins., 412. 

But on the retrial, after the defendant had proved that the invari- 
able practice and usage of the company’s steamers, bound from San 
Francisco to Hongkong, with freight for Batavia, was to perform 
their voyages by way of Yokohama to Hongkong, there to discharge 
such freight and store it to await “connections” for Batavia, the 
plaintiff offered in rebuttal the bill of lading issued by the company 
to the consignor, and in connection with it proposed to prove by 
witnesses that bills of lading of like form had always been adopted 
by the steamship company; that that form was well known to all 
underwriters in San Francisco, and was a matter cf notoriety and 
established usage; and that, by the usage of the business commu- 
nity in San Francisco, such bills of lading tacitly formed part of 
the contracts of murine insurance. Against the exception of the 
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plaintiff the court sustained the objections to the offers, and 
excluded the evidence, and that constitutes the principal assignment 
of error on the present appeal. 

We think the bill of lading did not tend to rebut the existence of 
the invariable practice and usage as to the voyages of the company’s 
steamers, proved by defendant. On the contrary, it tended to prove 
that the carrier contracted to transport the wheat, on board the Col- 
orado, for the entire voyage from San Francisco to Hongkong, and 
thence with connections to Batavia. The obligation arismg from 
the contract was, therefore, to perform the voyage as laid down in 
the bill of lading; and, in that respect, the contract of affreight- 
ment co-incided with the contract of insurance—both contracts cov- 
ering the same voyage. It is true the bill of lading also contained 
the following clauses, viz: “ With leave to transship the wheat to 
any other of said company’s steamers * * * unto the port of 
Yokchama, * * * thence to be transported by steamer or steam- 
ers of the Pacific Mail Steamship Company (with like exceptions, 
privileges, and exemptions) unto the port of Hongkong; ana there, 
in like apparent good order and condition, to he delivered at 
vessel’s tackles unto the agent of the Pacific Mail Steamship Com- 
pany at Hongkong, to be forwarded by him, per steamer to Messrs. 
Busing, Schroeder & Co., Batavia, or his or their assigns.” * * 

But these clauses only tended to prove that the company claimed, 
or attempted to reserve, the privilege of departing from the usual 
route of their steamers bound from San Francisco to Hongkong, by 
way of Yokchama, and of transshipping at Yokohama instead of at 
Hongkong, from the steamer on which they were laden, the goods 
bound for Batavia. Such a claim, however, although expressed in 
the bill of lading and known to the consignor, was not binding upon 
him unless he expressed his assent to it by his signature to the bill 
of lading. Section 2,176 of the civil code declares: “A * * * 
consignor * * * accepting a * * * bill of lading, or written con- 
tract for carriage, with a knowledge of its terms, assents to the rate 
of hire, the time, place, and manner of delivery therein stated * * * 
and to any limitation of the liability of the carrier in case of loss or 
injury; but his assent to any other modification of the carrier’s 
obligation in such instrument can be manifested only by his signa- 
ture to the same.” But the bill of lading offered in evidence was 
not signed by the consignor; therefore it did not tend to prove 
assent on his part to any deviation from the voyage, upon which he 
had obtained the policy of insurance; nor did it tend to prove a 
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modification of the obligation arising from the contracts of affreight- 
ment or insurance for the regular and customary voyage covered 
by the bill of lading and the policy of insurance; consequently 
the clauses in the bill of lading did not affect the rights of the 
consignor, nor of his insurers, who were with him interested in 
the carriage of the wheat. 

Besides, there was no proof, nor any offer to prove, that the privi-. 
lege thus claimed, or attempted to be reserved, by the company, in 
the bills of lading which it issued, had ever been exercised, except 
in the single instance in which the loss of the wheat had occurred. 
The parties to the policy of insurance did not, therefore, contract 
with reference to it; nor did it amount to such a usage of business 
or trade as impliedly entered into the contract of insurance; and as 
it was inconsistent with the contract it was inadmissible in evidence. 
“Usage should not be regarded at all, unless it be of such a char- 
acter as may be supposed to influence parties to a contract; and 
none can be ordinarily presumed to do this but such as is public 
and continued. Therefore, it is not sufficent to prove a few 
instances, not amounting to gcneral practice, as an excuse of what 
otherwise would be a deviation:” Crosby vs. Fitch, supra. 

There is no prejudicial error in the record. 


Judgment and order affirmed. 


McKunstry, J., and Ross, J., concurred. 
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CONTINENTAL LIFE INS. CO.* 


The policy was described in the margin of that instrament as non-forfeiture 
endowment, ten annual premiums, payable $42.82 note, $64.22 cash, each 
twelve months. It stipulated that if the insured failed to pay the pre- 
miums when due and the interest annually in advance on any outstanding 
notes, or should not pay any such notes at maturity, the policy should 
cease and determine, and the company should ‘ not be liable for the pay- 
ment of the sum insured or any part thereof, except as hereinafter pro- 
vided ;” that if after the receipt of two or more annual premiums, default 
should be made in the payment of any subsequent premium, the policy 
should be converted into a proportional paid-up policy, provided it should 
be transmitted to the company and application made within one year from 
date. Default was made and an application sent agreeing to quit-claim 
to the company all claims except for the proportional amount. and to pay 
the interest in advance on outstanding notes. Thereupon the company 
indorsed upon the policy a recognition that it was binding for the propor- 
tional amount, subject to the terms and conditions in the policy and quit- 
claim. 

Held, That the failure to pay interest subsequent to the commutation, and 
after the expiration of ten years, did not work a forfeiture. 


STATEMENT OF CASE. 


The principal facts sufficiently appear in the syllabus. The pol- 
icy contained the following provisions :— 

Provided always, and it is hereby declared to be the true intent 
and meaning of this policy, and the same is granted by the company 
and accepted by the assured upon the following express conditions 
and agreements. * * * Third. That this policy shall not take 


— aE —— a 


* Decision rendered, July 41, 1885. 
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effect, not become binding on the company, until the advance pre- 
mium hereon shall have been actually paid during the lifetime of 
the insured; and no premium on this policy shall be considered as 
paid, unless a receipt shall be given therefor, signed by the presi- 
dent or secretary of the company; and that, if the assured shall not 
pay the said annual premiums on or before noon of the several days 
hereinbefore mentioned for the payment of the same, and the inter- 
est annually in advance on any outstanding premium-notes which 
may be given for any portion thereof, or shall not pay at maturity 
any notes or obligations given for the cash portion of any premium 
or part thereof—then and in every such case, this policy shall 
cease and determine, and said company shall not be liable for the 
payment of the sum insured or any part thereof, except as herein- 
after provided. 

Fourth. That if, after the receipt by this company of two or 
more annual premiums upon this policy, default shall be made in 
the payment of any subsequent premium when due, then, notwith- 
standing such default, this company will convert this policy into a 
“paid-up” policy for as many tenth parts of the sum originally 
insured as there shall have been complete annual premiums paid, 
when such default shall be made; provided, that this policy shall be 
transmitted to and received by this company, and application made 
for such conversion, within one year after such default. 


A. L. Mettons, for Plaintiff: 

The finding of the court, at the trial, was correct. The policy, 
together with the supplementary agreement, when the policy was 
converted into a “ paid-up” policy, constitutes the contract between 
the parties. The intention of the partes is the first consideration; 
and this intention is to be gathered from the most obvious and 
natural construction of the language they have used. Nothing can 
be added to, or taken from, this agreement. Courts cannot adopt a 
construction of any legal instrument, which shall do violence to the 
rules of language or the rules of law. The terms of the contract are 
to be understood in their plain, obvious, and popular sense. 

Parsons on Contracts, Vol. 2, Page 7, Sec. II., e 1. 1857. Addison 
on Contracts, Vol. 1, Page 336, Chap. 2, Paragraph 220. Smith on 
Contracts, Page *327. 

The only question raised by the case, or at the trial, is whether 
the plaintiff is bound, by the terms of the policy, to pay interest 
upon these notes after the expiration of ten years from the com- 
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mencement of the risk. In the body of the policy it reads: 
“and of the annual premium of one hundred and seven dollars and 
two cents,” and in the margin, “10 Annual Premiums, $107.02.” Of 
this sum, $64.22, or 60 per cent, was to be paid in cash; and $42.80, 
or 40 per cent, was a note upon which interest was to be paid. For 
what time? Certainly for the same number of years required for 
the payment of the premiums, and no more. This is the plain, 
obvious, and most natural construction to be put upon this language. 

If the condition had been that the whole premium should be paid 
in cash, it would most certainly be limited to ten years. If the 
policy had not been converted into a “paid-up” policy, and the 
$64.22 cash premium had been paid for the full term of ten years, 
would it be contended, upon the construction of this language, that 
the payment of interest is required upon the notes after the time for 
the payment of the cash part of the premium had expired? Cer- 
tainly not. 

The conversion of this policy into a “paid-up” policy, does not, in 
any particular, change or modify the conditions in this respect. 


Wituiam H. Hackert, for Defendant. 


If tne plaintiff can recover in this case it must be upon a literal 
compliance on her part with the written contract. The terms of the 
policy are the law of the case and must be complied with strictly. 

The policy proyided these causes of forfeiture :— 


1. Failure to pay annual premiums. 
2. Failure to pay interest annually in advance on the notes. 


3. Failure to pay at maturity the notes or obligations. 
, * oD 


The saving clause providing for paid-up policies, applies only 
where forfeiture is by reason of failure to pay the premiums. 

By a failure to pay interest or to pay outstanding notes given for 
cash portion of premiums, the right to a paid-up policy is taken 
away and forfeiture becomes absolute. The saving clause does not 
apply in these two latter cases. 

A similar question arose in case Continental Life Insurance Co. vs. 
J. M. Robinson, decided in Supreme Court of Ohio in 1883, reported 
in the Insurance Law Jovrnat, p. 292, Vol. 13 (April, 1884). The 
numerous authorities therein cited sustained the position that where 
a policy provides that a failure to pay interest annually in advance 
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on outstanding notes, taken for a premium, or any part thereof, 
avoids the policy ; the failure so to pay such interest making a for- 
feiture has been frequently settled, and in addition to the numerous 
authorities cited on p. 293, Insurance Law Journat, April, 1884, I 
refer the court to Ins. Co. vs Bonner, 36 O.S., 51 ; Continental Ins. 
Co. vs. Robinson, 13 Ins. Law Journat, 292, and cases there cited; 
Thompson vs. Knickerbocker, 104 U. S., 258; Attorney Gen. vs. 
North American Life Co., 82 N. Y., 172; N. Y. Life Ins. Co. vs. 
Stratham et al, 93 U.S., 30; Continental Life Ins. Co. vs. Benj. 
Kamp, Ohio Sup., and Ct. Com’srs, March 6, 1884. 

By the terms of the policy there was to be an annual payment of 
$107.02, with the option extended to the insured of paying cash 
$64.22, and note $42.80,—it being conceded that interest was to be 
paid in advance on the $42.80; this cash to be paid and note to be 
given in each year during the continuance of the policy for the term 
of ten years. Upon the performance of this contract the company 
undertook to pay in the manner prescribed. 

If there were no conditions the insured must, clearly, in order to 
entitle him to receive his money, make ten payments of premium in 
the manner and form described. It will be observed that the policy 
this far takes no cognizance of interest—the subject treated being 
premium. In the 3d and 4th conditions of the policy, however, 
certain conditions are inserted, having the effect, among others, to 
release the insured from his obligation to pay the premiums for the 
full term of ten years, and according to him certain other rights; 
but specifically requiring payment of interest annually in advance 
on the outstanding premium notes, —whether this interest be upon 
the note given for the second or the tenth premium. If there be an 
ontstanding premium note then interest must be paid thereon, so 
long as it be outstanding, during the continuance of this policy. 

Suppose a note had been given for the cash part of the tenth pre- 
mium, on one year’s time; would the insured have been, under the 
terms of the policy, released from the obligation of paying interest 
thereunder, or from liability from forfeiture if the note were not 
paid at its maturity ? 


Dog, C. J. 
The contract in this case was made attractive by an advertise- 
ment in the margin of the policy conspicuously setting forth its non- 
forfeiture character; and a non-forfeiture clause was inserted in the 
body of the instrument, provided that after the payment of two or 
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more annual premiums, partly in premium notes and partly in cash, 
forfeiture could be avoided by requiring the company to convert the 
policy into a paid-up policy for an amount proportioned to the 
amount of notes and cash delivered in payment of premiums. 
There is no clause of the policy that can be construed to nullify the 
effect of the non-forfeiture stipulation. The policy having been con- 
verted into a paid-up policy, the non-forfeiture clause is thenceforth 
a controlling article of the contract. 

By a previous clause the policy was to be forfeited by the non- 
payment of the annual premium in note and money, or the non-pay- 
ment in advance of interest on outstanding premium notes. But 
this premium is for forfeiture “ except as uereinafter provided,” and 
is immediately followed by the stipulation for avoiding forfeiture by 
requiring the conversion of the policy into one of that is paid-up. 

Nothing is said of any non-payment, forfeiting the policy after it 
becomes paid-up. The meaning is that the conversion by which 
forfeiture for non-payment of anything is avoided, is substantial and 
effective, and not nominal or delusive ; that the reformation of the 
contract cn that point is neither feigned nor incomplete. The whole 
theory of reconstruction is that the danger of forfeiture from non- 
payment is at an end. Any other interpretation misleads the in- 
sured, and fraudulently exposes him to the very danger from which 
he would reasonably understand he was to be delivered by the sav- 
ing process of conversion worked in the policy. Forfeiture is an 
extreme remedy and not to be inferred upon any unnatural presump- 
tion. 

A deduction of “an indebtedness to the said company ” from the 
sum insured when the latter is paid, is one of the alluring items of 
the contract so printed as to be likely to be read ; and the fine 
print contains no such clear stipulation for a forfeiture of the con- 
verted and paid-up policy as would be expected, if in its new and 
reformed character it was still forfeitable for an annual non-pay- 
ment. The next edition of non-forfeited policies may contain in the 
part so printed as not to be easily read an express and unmistakable 
provision, making a paid-up policy forfeitable for annual non-pay- 
nent of something, as it was before its conversion. The omission of 
such a clause in the edition may have been a typographical error, or 
an oversight of the draughtsman that can be easily corrected. This 
instrument in the suit at law must be taken in the form in which it 
became conclusive evidence of the contract of the parties. 

The forfeiture clause provides that the “company shall not be lia- 
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ble for the payment of the sum insured or any part thereof,” but the 
next words are “except as hereinafter provided,” referring to the 
next stipulation for avoidance of forfeiture by conversion, which 
cannot be understood to be qualified by the preceding forfeiture 
clause, and can be understood only as a provision for avoiding for- 
feiture by any non-payment. 

The three notes, dated May 20, 1870, 1871, and 1872, and payable 
each in twelve months, are silent on the subject of interest and the 
subject of forfeiture. 

The written instrument of conversion, signed by the secretary of 
the company, stipulates that the policy having lapsed is “ recognized 
as binding upon the company for three-tenths thereof, or three hun- 
dred dollars, subject to the terms and conditions in the policy and in 
the quit-claim to the company. 

The terms and conditions of the policy do not attach to the new 
contract that character of forfeiture for some annual non-payment 
from which it was the object of conversion to purge the old one, 
and the quit-claim is silent on the subject. It contains an agree- 
ment of the insured and assured “to pay to said company annually 
in advance the interest on all outstanding notes given in part pay- 
ment of annual premiums,” but the premium, like each of the notes, 
is a mere promise to pay money, and like each of those promises, is 
not a contract of forfeiture for non-compliance of the promise. 
Each note was due twelve mcnths after date; for non-payment wher 
due, the defendants could recover interest as damages in a suit on 
the notes; and the quit-claim contained a promise to pay interest. 

The defendants are entitlcd to interest, but not to a forfeiture. 


Exceptions overruled. 
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SUPREME COURT OF MICHIGAN. 


SIBLEY \ 


( 


US. ? 


PRESCOTT INS. co.) 


The assignee of an insolvent in Michigan has an insurable interest and may 
insure as assignee before having filed the required bond. 


The fact that the property was already insured by the assignor, and such poli- 
cies came to him as assignee, will not defeat recovery. 


Where the company repudiated all liability, recovery will not be limited to 
the amount shown in the proofs of loss where such amount is less than the 
sum found due by the court. 


Joun H. Bissexx, for Plaintiff. 
Dickinson, TourBer & Hosmer, for Defendant and Appellant. 


Cootey, C. J. 

This cause was tried by the circuit judge without a jury, and the 
facts as found are substantially as follows :— 

January 28, 1884, Thomas Swan, of Detroit, made a voluntary 
assignment to the plaintiff for the benefit of his creditors, under the 
“ Act to provide for the regulation and enforcement of assignments 
for the benefit of creditors,” approved May 13, 1879 (Pub. Acts, 
181). The assignment and the acceptance thereof by the plaintiff 
were duly filed, January 29, 1884. The property assigned consisted 
chiefly of a stock of goods and fixtures and furniture, upon which 
there was at the time insurance in name of said Swan to the amount 
of $23,250 on the stock, and $12,550 on the fixtures and furniture. 
There was a policy in the Franklin Insurance Company to an amount 
of $5,000, and upon hearing of the assigument, John G. Erwin, agent 
“®* Opinion fled, May 13, 1885. |. 
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o: said company, went to said Swan and plaintiff, and canceled the 
policy under a provision therein contamed. Plaintiff then asked 
said Erwin to procure other insurance in place thereof, and said 
Erwin requested George W. Chandler, agent of defendant, to issue 
policies to said plaintiff, and on February Ist said Chandler sent to 
said Erwin’s office the policy declared on in this cause, and another 
policy of like tenor in the Kings County Insurance Company. - 

The policy in suit was issued to plaintiff as assignee, and insured 
him to amount of $2,500,—$1,250 on the stock and $1,250 on farni- 
ture and fixtures assigned,—-but not exceeding his interest in the 
property. The policy also contamed a warranty that the assured 
had not omitted to state any information material to the risk, and 
the further provision that the policy should become void, if the 
assured was not the sole and unconditional owner of the property, or 
if the interest of the assured in the property, whether as owner, 
trustee, factor, agent, mortgagee, lessee, or otherwise, was not truly 
stated therein. There was a mortgage on the stock at this time, 
made by Swan to the Detroit Savings Bank. February 5, 1884, 
before Sibley had filed his bond and qualified as assignee, there was 
a fire, and the property insured was damaged by fire. Two days 
later Sibley qualified as assignee by filing the statutory bond and 
inventory. An adjustment und appraisal of the loss was made 
between the plaintiff and the several insurance companies who had 
issued policies upon said stock to said Swan, but that said defendant 
and Kings County Insurance Company did not join in such adjust- 
ment and appraisal, but the apportionment of loss was arranged as 
if the defendant and Kings Cuunty Insurance Company were to 
share in the loss. The schedule (page 9, record) shows the adjust- 
ment and apportionment of losses as then made; that siid Sibley 
received, as assignee of said Swan, the several amounts apportioned 
to the several companies as shown in said schedule, except in the 
case of this defendant, and made proof of loss to said defendant for 
the amount which would have been apportioneJ to this defendant if 
it had participated in the adjustment with the other companies as 
shown in said schedule, $747.45. The actual loss on furniture and 
fixtures, as found by the court, was the sum of $7,378.14, and on the 
stock the sum of $3,199.94, making a total loss of $10,578.08, though 
it does not appear but that Sibley knew the full loss when he made 
his proof of loss, or that he was under any misapprehension of the 
real facts. That portion of loss chargeable against the defendant 
was the sum of $922.80. 
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Plaintiff brought suit on the policy. The defendant insisted 
under the foregoing facts—First, that plaintiff, not having filed his 
bond as assignee, had no insurable interest ; second, that if he had 
any interest, it was only in event of loss before filing his bond, being 
the difference between the amount insured in Swan’s name and the 
value of the property; third, that even if the company were liable, 
they could not be held for more than the amount claimed in the 
proof of loss, in the absence of some showing of mistake as to the 
amount of loss when such proofs were made; fourth, that such pol- 
icy was void, not only from failure to disclose information material 
to the risk, but also under the express provisions providing that if 
plaintiff was not sole and unconditional owner, etc., or if his interest 
was not truly stated in the policy. 

Upon this finding of facts the circuit judge found as conclusions 
of law that the plaintiff had an insurable interest in the property; 
that the policy was valid, and that plaintiff was entitled to recover 
of defendant, as its proportion of the loss, the sum of $922.80, with 
interest. Defendant brings error. 

The defendant contends that under the statute no interest in the 
property passed to the assignee until after he had duly qualified by 
the filing and approval of his bond. In support of this contention, 
reliince is placed upon the first section of the act (How. St., 
§ 8,739), which is copied in the margin. In connection, the sixth 
and last section is also given.* 

* Sec. 8,739. The people of the State of Michigan enact that all assignments 
commonly called common-law assignments, for the benefit of creditors, shall 
be void unless the same shall be without preferences as between such credi- 
tors, and shall be of all the property of the assignor, [not] exempt from execu- 
tion, and unless such instrument of assignment, or a duplicate thereof, an 
inventory of the assigned property, a list of creditors of the assignor, and a 
bond for the faithful performance of the trust by the assignee shall be filed in 
the office of the clerk of the circuit court of the county where such assignor 
resides ; or, if he is not a resident of this State, then of the county where the 
assignee resides. If either are residents of this State, then of the county 
where the assigned property is principally located, within ten days after the 
making thereof. Such assignment shall convey to the assignee all property of 
the assignor not exempt from execution, and all rights, legal or equitable, of 
said assignor: provided, that no such assignment shill be etiectual to convey 
the title to the property of the a-signor to the assignee until such bond shall 
be executed. filed with, and approved by said clerk; and provided, further, 
that no attachment or execution levied upon any assigued property of said 
assignor, after such assignment, and before the expiration of the time provided 
herein for filing such bond, shall be valid or create any lien upon such 
property. 
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The sixth and last’section is as follows :— 

In case there shall be any frand in the matter of said assignment, or in the 
execution of said trust, or if tle assignee shall fail to comply with any of the 
provisions of this act, or fail or neglect to promptly and faithfully execute 
said trust, any person interested therein may file his bill in the circuit court 
in chancery of the proper county, for the enforcement of said trust ; and the 
court, in its discretion, may appoint a receiver therein, and the court shall 
have power to order the summary examination before himself, or a circuit 
court commissioner, of any party or witness, at any stage of said cause relative 
to the matters of said trust, and enforce attendance and the giving of testi- 
mony therein in the same manner as in the trial of causes in such circuit 
courts in chancery. 

The question thus raised is not altogether a new one in this 
court. In Fuller vs. Hasbrouck, 46 Mich., 78, s. c., 8 N. W. Rep., 
697, it appeared that the mercantile firm of Hasbrouck & Hill had 
made a general assignment for the benefit of their creditors to O. J. 
Fast, and that Fast had accepted the trust, taken possession of the 
property, made an inventory, and given notice to creditors, but had 
failed to give the statutory bond within the ten days. Immediately 
on the expiration of the ten days, several creditors sued out attach- 
ments and made levies, and certain secured creditors also took pos- 
session under their mortgages. Complainants, who were unsecured 
creditors, then filed a bill in equity, setting forth all the facts, and 
praying for the appvintment of a receiver and the execution of the 
trust under the assignment by him. The circuit court dismissed the 
bill, but this court reversed the decree, and held the complainants 
entitled to the relief prayed. 

The court reached this conclusion on u consideration of the gen- 
eral intent of the statute, which was that the property of insolvent 
assignors should be equally distributed among all their creditors. 
“To this end it prohibits the giving of preferences, and requires 
‘security for accounting and frequent reports from the assignee. If 
preferences are fraudulently attempted, the intervention of equity to 
prevent it is authorized, and if the assignee shall fail in any particu- 
lar in the discharge of his duty, equity may displace him with a 
receiver who shall dischgrge the trust impartially.” It is true that 
the statute declares the assignment “ void ” if the bond is not filed; 
“but this word is frequently used in the sense of voidable, and it 
must have that construction here, if it shall be necessary to give 
other provisions of the statute effect. The assignment, as an effect- 
ive trust in the hands of the assignee, undoubtedly becomes inop- 
erative, and will remain so, and in a certain sense void, unless credi- 
tors take steps to save the trust and have it enforced in equity.” 
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This, it was said, was what the statute means. But no opinion was 
intimated as to what might have been the result if it had appeared 
that the assignee had never assumed the trust, or done any act in 
furtherance of it. In that case, there had been distinct acts of 
acceptance; possession taken and notice given; everything in fact 
done which could be done before the giving of the bond. 

We have seen no reason to change the views here expressed. The 
acceptance of the assignment and the taking possession of the prop- 
erty create a trust with the assignee as trustee, and the assignee may 
defend the trust by the institution of any necessary suits for the pur- 
pose. Coots vs. Radford, 47 Mich., 37; s.c, 10 N. W. Rep. 69. 
The trusteeship is, indeed, for the time being imperfect, for he can- 
not proceed in its execution before the bond is filed. It is subject 
to a contingency in the nature of a condition subsequent which may 
defeat his power to act without destroying the trust; but that, in the 
mean time, he may do whatever may be found necessary for the pro- 
tection of the interests of the beneficiaries in the assigned property 
is recognized by the case just cited. The assignor has transferred to 
him the legal title for that purpose, and his power to act as trustee 
is merely suspended for the time being, until certain acts shall be 
done which are essential to give due protection to parties concerned. 
But that he may insure the property against destruction by fire in 
the mean time we have no doubt. He may do so just as propery 
and with as much right as he may by force or by suit defend his 
possession against trespassers. But it is further contended that this 
does not make the plaintiff sole and unconditional owner, and as his 
interest was not truly stated in the policy, the policy is void for that 
reason. 

The policy was issued to the plaintiff as assignee. Tbe defendant 
was therefore appraised that the plaintiff was not asking insurance 
in his own right, but in some right which had come to him by assign- 
ment. The statement in that regard in the policy was true as far as 
it went, and if defendant wanted anything further it should have 
been called for. There was no deception arfd no concealment in the 
case; plaintiff had such ownership of the property as was in any one; 
and though it was not unconditional, the designation of the plaintiff 
as trustee would be sufficiently suggestive of a condition to put the 
insurer upon inquiry. If the defendant failed to make inquiry, it 
must be deemed satisfied with such information as it possessed. 

An argument is also made that the plaintiff had no insurable inter- 
est because the policies, which passed to him with the assignment, 
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more than covered the loss. But this, we conceive, is at best o1 ly 
specious. Whether the policies came to him with the trust, or 
whether he took them out himself, would make no difference; ke 
had the property ’with the policies upon: it, and might take out 
further insurance as any owner might, subject to the customary con- 
ditions as to information, overvaluation, ete. 

The last argument requiring notice is that plaintiff is bound by his 
proofs of loss, which made the amount less than the judge found. 
The argument might be sound if there were any element of ,estoppel 
in the case, but there is not. The defendant refused to act upon the 
proofs, and repudiated all liability. The plaintiff was therefore put 
to legal proofs in court; and there is no ground, legal or equitable, 
on which the defendant can insist on holding him to proofs which 
are only made with a view to adjustment without litigation, but 
which the defendant himself repudiates. 


The judgment*must be affirmed. 
The other justices concurred. 
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SUPREME COURT OF TEXAS. 


BRITISH AND FOREIGN MARINE INS. CO. 
Us. 


G.,C. AND S. F. R. R. CO.* 


When a bill of lading and an insurance policy covering any loss of the goods 
named in the former are signed at the same time, but the policy describes 
the property as having been already shipped by the carrier, the insurance 
company will be held to be effected with notice of any reservation in the 
bill of lading and chargeable,with notice of the circumstances of the 
contract for its transportation entered into between the shipper and the 
carrier. 

Therefore, the insurance company is held to have contracted with the full un- 
derstanding that in case of loss of the property while in charge of the 

sarrier, and that loss was satisfied by said carrier, it would be entitled to 
the insurance due upon the property. 

To an action by the shipper for the value of the goods the carrier could not 
plead that it was not liable because of the insurance, and that the ship- 
per must look to the insurance company. 

In taking insurance the carrier does not limit its common-law liability to the 
shipper for any loss that may occur. There is no contract of exemption 
against liability for loss by negligence ; no agreement that the carrier shall 
be indemnified, but the contract is simply that in the contingency of insur- 
ance, a consequent benetit in case of loss will result to the carrier. 

The carrier has the right to insure the goods in his charge by a contract made 
directly with the insurance company, and this he may do to the extent of 
their full value. 

As between the insurance company and the carrier, the former is liable to the 
latter for any loss of goods occurring. 


C. L. Creverann, for Appellant. 
BaruinGer, Morr & Terry, for Appellee. 
Wuutr, C. J. 


The important question in this case arises out of the provision con- 
tained in the bill of lading executed by the appellee to Z. Murray & 


* From Texas Law Review. 
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Co., to the effect that in case the property was destroyed the carrier 
liable for the loss should have the full benefit of any insurance effected 
upon, or on account of said property. The question is whether or not, 
with that reservation in the bill of lading, the appellant, in whose 
company the insurance had been effected, can recover from the rail- 
road company the value of the cotton destroyed after having paid the 
sum to the shipper. It is a conceded fact that the cotton was de- 
stroyed by fire, and in such a manner as would not have excused the 
railroad company at common law. It appears from the record that 
while the bill of lading and certificate of insurance were both ex- 
ecuted on the same day, the former was prior in time, for the cer- 
tificate of insurance describes the cotton as having been already 
shipped by the railroad company. Hence, it must follow that the 
appellant was affected with notice of the reservation contained in the 
bill of lading. The insurance company, knowing that the property 
was in charge of the railroad company as a common carrier at the 
time, is chargeable with notice of the circumstances of the contract 
for its transportation entered into between the carrier and the ship- 
per of the cotton. This being the case, the insurance company must 
be held to have contracted with the full understanding that in case 
of loss of the cotton whilst in charge of the appellee, and that loss 
was satisfied by the railroad company, the latter would be entitled 
to the insurance money due upon the cotton, unless the reservation 
in the bill of lading was such as coufa not be made and was, there- 
fore, void and of no effect. This disposes of the point made, that 
the insurance company, being entitled to the shipper’s rights and 
remedies against the carrier, could not be deprived of them by any 
contract between the carrier and the shipper to which the insurance 
company was nota party. The insurance company had no rights 
against the appellee when the bill of lading was signed and the reser- 
vation was made, but, on the contrary, the railroad company had all 
the right which the reservation could give it us against the appellsnt 
company at the time the insurance was effected. 

If, therefore, the question depended on the right of two parties to 
interfere with the contract of a third by an agreement between them- 
selves alone, we would be compelled to hold that neither the certifi- 
cate of insurance nor the transfer by the owner of the cotton to the 
insurance company was of any avail, as against the previous contract 
between the shipper and the railroad company. The whole ques- 
tion, therefore, turns upon the right of the appellee to make the res- 
ervation as to the insurance money in its bill of lading. 
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This right is questioned on the ground that the reservation is in 
effect a limiting of the common-law liability of a carrier for the loss 
of goods transported by him, a limitation prohibited by the statutes 
of our State. It is said that by allowing the carrier to re-imburse 
himself out of the insurance money we relieve him of all respon- 
sibility and permit him to deal with the property in his charge as 
carelessly and negligently as he pleases, and yet save him from ac- 
countability in case of its loss. 


It is perhaps true that the carrier is enabled by such contract to 
indemnify himself for any money he may pay out on account of the 
loss of the goods, but does this relieve him from responsibility, or 
limit his liability in the least? To an action of the shipper for the 
goods he could not successfully plead that he was not liable because 
of the insurance, and that the shipper must look to the insurance 
company for compensation. It would be no defense to the action, 
and the carrier has not, therefore, limited his liability to the person 
with whom he has contracted. The shipper has all the rights and 
remedies against the carrier he would have possessed had no such 
reservation been made. If the goods are lost from other causes than 
the act of God cr the public enemy, the carrier is liable; and it is 
no concern of the owner that after the loss is compensated by the 
carrier, the latter can seek re-imbursement at the hands of some one 
else. 


But it is said to be against public policy to allow such reservations 
in the bill of lading, because it lessens the necessity for care and 
diligence on the part of the railroad company, in reference to the 
property in its charge for transportation. This may be so in some 
measure, but it certainly does not release the company from liability, 
or place them in the same position as if they had contracted that 
they should not be liable either in whole or in part for the loss of 
the goods, unless they would be so liable at common law. 


There is a great difference between contracting for a limit of com- 
mon-law liability, and contracting to be fully liable as at common 
law, but to have the privilege of indemnifying against loss by reason 
of such liability. Besides, the owner does not bind himself to insure, 
or to do anything which will result in the benefit of the carrier. 
“There is, therefore, no contract of exemption against liability for 
loss by negligence; no agreement that the carrier shall be indemni- 
fied, but the contract simply is that in the contingency of insur- 
ance, a consequent benefit will, in case of loss, result to the carrier.” 
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Rintoul vs. N. Y. Central and H. R. R. Co., 16 Am. and Eng. R. R. 
Cases, 144. 

The carrier has the right to insure the goods in his charge by a 
contract made directly with the insurance company, and this he may 
do to the extent of their full value. Fland. on Ins., 380;'May on 
Ins. 89; Lawson on Con. of Carriers, 391, 392; Hutchinson on Con: 
of Car., sec. 429; Van Natta vs. Ins. Co., 2 Sandf., 990; Ins. Co. vs. 
Cobbs, 20 N. Y., 177. This is upon the principle “that every per- 
son who would be liable in the event of the loss of the property may 
effect an insurance for his own protection.” Hutch. on Car., sec. 
429. 

The carrier needs no protection against losses for which he is not 
liable under his contract with the shipper, and if not allowed to 
insure against those for which he is liable, the policy of insurance is 
of no use as a protection to himself. It is clear that if the want of 
power in a carrier to limit his common law liability deprives him of 
his right to indemnify himself against loss, he cannot contract for 
such indemnity directly with an insurance company any more than - 
he could through his agreement with the owner of the property. If 
we look to the effect or result of the two contracts, we find that the 
carrier’s liability is restricted as much by the one as by the other, 
and if the one is against pifblic policy the other is also. If there be 
any difference it is restricted to a greater degree by the contract 
made by the carrier with the insurance company. That positively 
indemnifies him against loss; the other indemnifies only upon the 
happening of a contingency. 

When a railroad company, as in the present instance, pursues the 
latter course, and the owner insures and a loss covered by the policy 
and the bill of lading occurs, the railroad stands substantially in the 
same position tow rd the shipper and the insurance company as if it 
had insured by direct contract. The railroad company is primarily 
liabie to the owner of the goods for their value if destroyed. The 
insurance company is also liable to the owner to the extent of the 
loss covered by the policy in trvst for the benefit of the carrier. The 
owner has a right of action for the value of his property, either 
against the railroad company or against the iusurer. 

We have seen that the fact that the carrier had a right to re-imburse 
himself from a third party for losses under the bill of lading forms 
no defense to an action against him by the shipper. He must pay the 
value of the property destroyed and then bring suit against the 
party liable to him under the contract of insurance. This is the case 
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whether the carrier has insured or has reserved the benefit of the 
insurance obtained by the owner, especially under our system of 
jurisprudence, when suits may by prosecuted in the name of the 
true or equitable owner of the cause of action. 

But, if the insured proceeds first against the insurer and recovers 
under the policy, or it is paid by the latter without suit, can he then 
bring suit upon the bill of lading against the carrier ? 

A complete answer to such suit, although brought for the benefit 
of the insurer, would be the reservation contained in the bill of lad- 
ing, to which the plaintiff was a party. To recover the value of the 
property destroyed and appropriate it to the insurance company 
would be in direct violation of that stipulation, and the suit brought 
directly by the insurer is in no better condition. The right to assert 
such a stipulation as the present, in a bill of lading, is universally 
admitted, or denied, if at: all, only on the ground of the supposed 
effect it has of restricting the common-law liability of a carrier. This 
as we have chosen in our own view, is not the effect of the reserva- 

tion. [If it is a legal stipulation it must have some effect, and if it 
does not protect the carrier against losses which he must make good 
under the bill of lading, it is entirely nugatory. 

The right of the insurance company to recover against the railroad, 
if it existed at all, was the result of an equitable subrogation to the 
remedy of the owner of the cotton against the carrier, and of the 
assignment m ude subsequent to its loss. But the assignment was 
doubtless, as it was made in privity and subordination to the pre- 
vious stipulation placed in the bill of lading, and subrogation was of 
no avail, as no one can become subrogated to a right which the party, 
originally possessing that right, had previously contracted should 
not be enforced. 

The question is of the first impression in Texas, and as controlled 
by a stitute similar to our own upon the subject of common carriers, 
has perhips never received the adjudication of a court of last resort. 
Sec., 30 N. Y. Rep. It has, however, in two or three instances been 
passed upon and in accordance with our own views by courts of 
eminent learning, to whose opinion great deference is due. Caes- 
tian vs. In; Co., 16 Am. and Eng. R. R. Cases, 142; Rintoul vs. R. R. 
Co., idem, 144; Lawson on Con. of Car., p. 383. 

We think that the court did not err in rendering judgment in 
favor of the defendant below, and that judgment is affirmed. 


Affirmed. 
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SUPREME COURT OF IOWA. 


ne 


Appeal fiom Buena Vista District Court. 


STORM LAKE BANK 
US, 


MISSOURI VALLEY LIFE INS. CO.* 


On examination of the evidence in this case, held, That the agency between 
the parties on which plaintiff bases his right to reliefis not shown, and 
that he is not entitled to recover. 


Plaintiff brought action to quiet the title to eighty acres of land 
in Buena Vista County. It is alleged in the petition that, prior to 
the fifteenth of May, 1881, plaintiff was the owner in fee-simple of 
said land, and that it then sold and conveyed the same, by warranty 
deed, to one James I’. Foy, and that it is hable cn its warranty for 
any c:ouds upon the title, or any incumbrances on the land arising 
or existing prior to said date. It is also alleged that defendant 
makes some claim to the premises adverse to the title held and con- 
veyed by plaintiff. An abstract of title, attached to the petition, 
shows that plaintiff claims under a tax deed executed by the treas- 
urer of the county on the eighteenth of November, 1880. 

Defendant alleges in its answer that during the years 1876-77- 
78-79-80 plaintiff was acting-as its agent; that plaintiff's business as 
such agent was to take applications to defendant for life insurance 
and loans of money on real estate security, and that it had the gen- 
eral supervision of all matters pertaining to defendant’s business in 


* Opinion filed, July 22, 1885. From N. W. Reporter. 
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the county, and that it was its duty to carefully guard defendant’s 
interest pertaining to said business in the county; that in November, 
1876, one Trapp, who was then the owner of said land, obtained a 
Joan of $300 frem defendant, and gave a mortgage on said land to 
secure the same, the business with reference to said loan being 
transacted through plaintiff as agent; that afterwards said mortgage 
was foreclosed, and the property was sold on special execution for 
the satisfaction of said debt, defendant being the purchaser, and a 
sheriff's deed was executed, conveying the property to it; that in 
October, 1877, the land was sold for delinquent taxes, and plaintiff 
became the purchaser, and afterwards obtained a deed from the 
county treasurer under said sale; that it was plaintiff's duty as agent 
to netify defendant of said delinquent tax, but that it did not notify 
it thereof, but fraudulently permitted the land to be sold, and 
became the purchaser thereof while it was acting as defendant's 
agent. And defendant prays that the tax deed under which plaint- 
iff holds the land be canceled and set aside, and that it be permitted 
to redeem the land from said sale for delinquent taxes; and that 
plaintiff be barred and estopped from asserting any title to the land 
under said tax deed. 

By the judgment of the district court it is determined that plaintiff 
held whatever title it acquired by the tax deed in trust for defend- 
ant, and it is barred and estopped by the decree from asserting 
any title or interest thereunder, except as trustee for defendant. 
Plaintiff appeals. 


Rosrnson & Mitcurist, for Ap; ellant, Storm Lake Bank. 

Lor Tuomas and A. D. Baie, for Appellee, Missouri Valley Life 
Ins. Co. 

Reep, J. 

Defendant is a corporation organized under the laws of Kansas, 
and having its principal place of business at Leavenworth, in that 
State, and is engaged in the business of life insurance. It also loans 
the money received by it as premiums on the risks carried by it. It 
had a general agent at Fort Dodge, who had charge of its business 
in this State. In August, 1876, this agent induced a number of 
citizens of Storm Lake to form an association which was known and 
designated as a local board, and the object of which was to procure 
applications to defendant for life insurance and loans of money. 
Each member of the board. was insured in the defendant company, 
and it was one of its rules that it would loan money only to persons 
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who were insured with it. The board had a secretary, who received 
and forwarded to defendant all applications for insurance an1 loans 
of money which were procured by the board during its existence. 
Plaintiff also is a corporation organized under the laws of this State, 
and does a banking and general real estate business. J. A. Dean 
was vice-president of the plaintiff corporation. He was also secre- 
tary of said local insurance board. During the time he acted as 
such secretary he assisted in conducting plaintiff's business, and 
received a salary from it. The only compensation which was 
received for his services as such secretary was such fees and com- 
missions as were charged the persons who applied through the 
board for insurance and loans of money, and these sums were paid 
over to plaintiff. The president of the plaintiff company was also a 
member of the local board. 

In November, 1876, one John VY. Trapp made application for a 
policy of insurance and a loan of $300, which he proposed to secure 
by a mortgage on the land im question. Dean received this applica- 
tion and forwarded it to defendant, and with it he sent an abstract 
of the title of the land, which was given by plaintiff, it being part of 
its business to furnish abstracts of title. Trapp’s application was 
accepted by defendant, and the loan was made to him, and a mort- 
gage on the land was taken to secure the same. This mortgage was 
foreclosed in 1877, and the premises were sold on special execution, 
defendant being the purchaser, and in December, 1878, it obtained 
a sheriff's deed therefor. Indorsed on the abstract of title given by 
plaintiff at the time the loan was made, was the certificate of the 
county treasurer to the effect that there were no taxes due and 
unpaid upon the land at the time the certificate was signed, which 
was November 20, 1876. The taxes for that vear, however, had not 
been paid at that time and they remained delinquent until the 
annual sale for delinquent taxes in October, 1877, when the land 
was sold therefor, and plaintiff was the purchaser, and in November, 
1880, it obtained from the county treasurer a tax deed of the land. 

Defendant contends that notwithstanding the fact that its business 
at Storm Lake was transacted by Dean, the secretary of the local 
board, he was not in fact its agent, but that whatever he did in the 
premises was done for plaintiff, who was the real agent; and that at 
the time the land was sold this relation continued, and it was then 
ander obligation, by virtue of the relation, to protect defendant’s 
interest in the land, and, consequently, its act in permitting it to be 
sold for the tax, without notifying defendant that it was delinquent, 





7384 Report of Devis‘ons. [ Oct., 


was such a fraud upon its rights as will defeat the title acquired by 
plaintiff under the sale. Or, if it be true that the agency had been 
terminated before the sale, so that plaintiff owed it no duty by virtue 
of the then existing relations of the parties, still, as plaintiff had, 
while acting as its agent, represented that the tax was not due and 
unpaid, and thereby induced it to accept the mortgage as security 
for the loan, it was its duty, growing out of the relation which had 
existed between the parties, when it discovered that the representa- 
tion was not true (which it did at the time of the sale), to inform 
defendant of that fact; and that its acts of purchasing the land at 
the sale, and afterwards procuring a deed therefor, without giving 
defendant such notice, was a violation of duty and good faith, and 
for that reason it could acquire no title to the land under the pur- 
chase. It will be observed that. defendant’s claim is based solely on 
the ground that the relation of principal and agent existed between 
it and plaintiff at the time of the tax sale, and that the purchase of 
the land by plaintiff was a violation of the rights and obligations 
arising out of the relation, or that that relation had previously 
existed between them, and that the purchase of the land, and the 
procuring of a deed thereto by plaintiff, without notifying it of the 
sale, was a breach of the duties which it owed defendant by reason 
of the former relation. It is not claimed, either in the pleadings or 
in argument, that defendant is entitled to relief against the tax deed 
upon any other ground. 

The claim that plaintiff was the real agent in the transactions in 
question, and that Dean was acting for it, we think is not established 
by the evidence. The relation of principal and agent can ke created 
only by contract. The existence of the relation may be established 
by proof either of an express contract between the parties creating 
it, or of such a course of conduct by them as raises an inference or 
presumption that they have entered into it. The contracts of cor- 
porations are necessarily entered into by or through their officers 
or agents. It is not necessary in every case, in order to bind the 
corporation, to prove that its officers or agents expressly assumed to 
bind it by the contract, but a promise or undertaking by it will 
sometimes be implied in favor of one who has been led to deal with 
its officers or agents in the belief that they were representing it in 
the transaction. We find no evidence in this record that any officer 
or agent of plaintiff ever assumed to bind it by any contract or 
arrangement of the character of that which defendant claims was 
entered into, or to make it a party to such contract or arrangement. 
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And it is preven that it is capable of entering into such contract, or 
of being bound by it. Nor is there any evidence that defendant or 
its officers supposed at any time during the course of the business 
that they were dealing with plaintiff. At no time during the course 
of the transactions did Dean assume to act in any other than his 
individual capacity. And there is no reason to believe that defend- 
ant or its officers understood that he was acting in any other 
capacity. All their correspondence was with him individually, and 
they addressed and treated him as the agent. 

There is no proof, then, of an express contract of agency between 
the parties. Nor are any circumstances established from which 
such contract can be presumed or implied. And as defendant has 
failed to establish the single ground of recovery relied upon, its case 
necessarily fails. 


The judgment of the district court will be reversed. 





Report of Decisions. 


UNITED STATES DISTRICT COURT OF INDIANA. 


EMILE DRIER 
Us, 


CONTINENTAL LIFE INS. CO., or Harrrorp, 


YONN.* 


An answer pleading breach of warranty in making false answers to applica- 
tion, casts the burden of proving their truth upon plaintiff. 

The application must be strictly construed against the insurer. 

To constitute ‘‘acomplaint” of blood spitting within the application, the 
blood spitting must have been of the nature of a disease. A question 
whether there had been any spitting of blood merely, or such a symptom of 
disease, would have required the disclosure of a single instance, but not so 
“a complaint ” of blood spitting. 


A single instance is but an evidence tending to show disease. 


Statements by a physician in the proofs of death which are of the nature of 
privileged communications, are not admissible. 


Woops, J. 

Action upon an insurance policy upon the life of Peter H. I. 
Drier, taken for the benefit of his wife, the plaintiff. By the terms of 
the policy the application for the insurance was made a part of the 
instrument, and the answer to questions are especially warranted to 
be true. 

The defense specifically pleaded to the action, is that certain of 
the answers to questions in the application were false; that to the 
inquiry, “ Has the party had any of the following complaints: * * * 
16, pneumonia ; 19, spitting or raising of blood ; 20, any disease of 
the lungs?” The answer was, “ No,” and that to the question what 
sickness or sicknesses has the party had during the ten years last 
past,” the answer was, “ None, except fever—cure perfect.” And to 


* Decision rendered, August 14, 1885. 
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the question, “Is the party now in good health, and does he usually 
enjoy good health?” the answer was “ Yes.” That these answers were 
all and each severally false and a breach of warranty in this: That 
the assured had been afflicted with pneumonia and had spitting and 
raising of blood prior to the date of the policy, and had been af- 
flicted with disease of the lungs.” This answer in so far as it is well 
pleaded, casts upon the plaintiff the burden of proving the truth of 
the answers and warranties in question: Cont. Life Ins. Co. vs. 
Kessler, 84 Ind., 310. 

It seems to be an established rule that “the application for insur- 
ance must be construed strictly against the insurer.’ The Supreme 
Court of Indiana so declared in effect in Pennsylvania Life Ins. Co. 
vs. Wiler, at November term, 1884 (reported in Ind. Law Journal 
for May, 1885). By this rule, as indeed by the terms of the ques- 
tions on this subject, there is no warranty in this case that the in- 
sured never had spitting or raising of blood, but only that he had 
not had the complaint of spitting or raising blood ; equivalent to a 
warranty that he had not had blood spitting in such form as to be 
called a disease, disorder, or constitutional vice. See Conn. Mut 
Life Ins. Co. vs. Union Trust Co., U. 8. C. C. Law Reg., January, 
1885. 

The answer pleaded, it may be observed, does not allege the exist- 
ence of any such disease or disorder, and therefore really presents 
no issue upon this point. But we will consider the case as if the is- 
sue were made. 

If the question put to the applicant for the imsurance had been 
whether or not he had had any spitting of blood, or had had any 
symptoms of disease, such as spitting or raising of blood, it would 
doubtless have required the disclosure of a single instance of blood 
spitting: Geach vs. Ingall, 14 Mus. & W., 95, s. ¢., 2 Life & Ac. Ins, 
R., 306 ; Insurance Co. vs. Miller, 39 Ind., 475, and Vase vs. Eagle 
Life etc. Ins. Co., 6 Cush., 42, are cases which illustrate the distine- 
tion, and are in this respect ditferent from the case now presented. 
See also Cushman vs. Ins. Co., 70 N. Y., 72, and authorities cited. 

The inquiry now is not whether or not there was a misrepresenta- 
tion or a false warranty in respect to a symptom of disease, but 
whether or not the party had actually had the disease, the warranty 
being that he had not, and consequently the single instance of blood 
raising proved has significance only as an item of evidence tending 
to show the presence, but not itself constituting the fact of disease or 
disorder. 
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The weight which this evidence should have, depends of course, 
largely upon the circumstances of the occurrence, and of other por- 
tions of evidence, if there be any competent to be considered. 
There is no other evidence relevant to this point, except certain 
statements made by Dr. Hadly, physician of the deceased, contained 
in the proof of death furnished by the plaintiff to the defendant 
company; and these statements, it is now insisted, come within the 
rule of privileged communications between patient and physician 
and therefore cannot be considered. 

The court is inclined to this view :-— 

It is clear that Dr. Hadly coud not, against the will of the plaintiff, 
if called as a witness, have been allowed to testify to the facts con- 
tained in these statements: Penn. Mut. Life Ins. Co. vs. Wiler, supra; 
Masonic Mut. Benefit Ass’n. vs. Beck, 77 Ind., 203; Conn. Mut. Life 
Ins. Co. vs. Union Trust Co., supra. 

It is true by the terms of the policy the plaintiff in order to have 
a right of action was bound to furnish the company within a speci- 
fied time “satisfactory proof of the death;”’ but this did not entitle 
the company to go further and require, as it seems to have done, 
of the plaintiff a statement by the physician of his knowledge con- 
cerning the previous complaints and ailments of the deceased which 
caused the death; and I see no reason at all why such statements, 
when so obtained, should become available to the company as evi- 
dence in a suit upon the policy, of facts which could not be shown 
by the testimony of the one who made the statement. The law 
which declares communications between patient und physician con- 
fidential should not be avoided in any such way. 

These statements concluded the only evidence that remains to 
show that the deceased had, or had had any disorder or complaint 
when he applied for the insurance consists in the fact that four years 
before he raised blood on one occasion. The evidence shows that 
the deceased was a blacksmith, and had been of strong and robust 
appearance, and so continued until some months after the policy 
sued on was issued. 

The defendants’ examining physician, a specialist noted for skill in 
respect to diseases of the throat and lungs, after a careful examina- 
tion declared him sound and to be “A No. 1. risk.” 

Upon the particular occasion of blood spitting in question he had 
been employed for some hours during a hot summer afternoon in 
heating and setting wagon tires, and in a heated condition had 
drank freely of cold water. He at once felt ill, went home and took 
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supper, and was about to retire, when he remarked that there was 
“something salt” in his mouth, and thereupon two or three times 
spat out small quantities of blood, which he afterwards said came 
from his lungs. He went out to consult with his physician, and 
within a few days went to Wisconsin, where he stayed about two 
months, then returned home well, and continued, as before stated, 
in apparent good health until and for some months after the policy 
of insurance upon his life was issued. 

Is is not questioned that he died of phthisis pulmonalis. The 
plaintiff testified that he was taken sick with a cold in September, 
and died on the 4th of November following ; the cause of the death 
as she understood being quick consumption. 

In the opinion of the court it cannot be said to appear upon the 
competent evidence in the case that the deceased made false answers 
to questions in the particulars charged or in any respect which con- 
stitutes a breach of any warranty contained in the policy and appli- 
cation. 

The attendant circumstances corroborated by subsequent long- 
continued health, and by the medical examiner's report strongly 
indicate a transient rather than settled cause for the single instance 
of blood spitting shown to have occurred, and there remains in the 
case no evidence to justify a different conclusion. 

The expert testimony in the case was predicated upon hypothesis 
which was unsupported by proof. 

The plaintiff is entitled to recover the amount of the policv with 
interest for two years and three months amounting in the aggregate 
to eleven hundred and thirty-five dollars, with costs of suit. 


Ordered accordingly. 





Report of Decisions. 


SUPREME COURT OF CALIFORNIA. 


ROBINSON 
US. 


IRISH-AMERICAN BENEV. SOCIETY.* 


The defendant is a benevolent corporation, its object in part being the reliev- 
ing and assistance of its sick members, who were entitled, under certain 
conditions, to an allowance during their illness. Its constitution provided 
that no money shonld be withdrawn unless by a majority of the board of 
trustees, to whom was also given power to examine all claims of members 
for sick allowance, and if tound correct, to order the ysame paid. Held, 
That the plaintitf® when he became a member of the society, assented to 
these provisions of its constitution, and could not maintain an action to re- 
cover the amount of his sick allowance without having first given the 
trustees an opportunity to examine bis claim. 


Appeal from a judgment of the superior court of the city and 
county of San Francisco, entered in favor of the plaintiff, and from 
an order denying the defendant a new trial. The opinion states the 
facts. 


M. C. Hasserr, for Appe'lant. 
H. A. Powe i, for Respondent. 
Ross, J. 

The defendant is a benevolent corporation, organized under the 
laws of the State, its object in part being the relieving and assistance 
of its sick members. The plaintiff became a member in 1869, and 
has since been a member thereof in good standing, and entitled to 
all its benefits. The constitution governing the corporation pro- 
vides for the election of a physician, whose duty it is to attend the 


* Opinion filed, June 23, 1885. From West Coast Reporter. 
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sick members, and, among other things, “ give a certificate of bad 
health when applied to and the case warrants it.” It is also provided 
by the constitution that “any beneficial member of this society who 
is sick and receives the doctors certificate, shall be entitled to eight 
dollars per week during the continuance of his illness, provided such 
sick member shall not be absent from his house later than eight 
o’clock p. m.; and it shall be the duty of the society’s physician to 
send in a written statement every two weeks, stating how such sick 
member is getting on, and also send certificate of sickness at the 
same time, stating the nature of his disease,” ete. It is further pro- 
vided that the board of trustees, provided for by the constitution, 
and who are required to hold their regular meetings on the Friday 
evening preceding the regular meetings of the society, “shall inves- 
tigate all complaints connected with the affairs of the society, and 
the recording secretary shall report the same at the following meet- 
ing. They shall have full power to act in all cases submitted to them 
by the society, and from their decisions there shall be no appeal. 
* * * No moneys shall be withdrawn from the deposit, unless by a 
majority of the board of trustees. They shall also examine all claims 
of members for sick allowance, and if found correct, order the same 
paid.” 

It appears from the record that on the third of October, 1881, the 
plaintiff demanded of the society payment to him of three hundred 
and fifty-two dollars, which he claimed to be due him as sick allow- 
ance accruing subsequent to November 29, 1880. The claim was 
presented to the society at its regular monthly meeting, which was 
held the evening of the day of the demand, and was by the society 
referred to its board of trustees. Instead of awaiting the considera- 
tion and determination of the board, the plaintiff within a few days 
commenced this suit against the society to recover the amount 
claimed by him. He undoubtedly did so, as appears from the rec- 
ord, because the physician, at the instance of one of the trustees, 
had some time before ceased furnishing the plaintiff with a certifi- 
cate of his illness. It clearly appears from the evidence that plaintiff 
was sick and unable to work during the time for which he claimed 
the allowance, and had been so circumstanced for a long time prior 
thereto. But it is not to be presumed that the board of trustees 
would, upon the facts being made to appear, have refused to award 
the plaintiff the relief to which he was entitled. At all events, the 
plaintiff, when he became a member of the society, assented to the 
provisions of its constitution and by-laws, and is bound by them. 
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The constitution of the society in terms provides that the board of 
trustees shall examine all claims of members for sick allowance, and 
if found correct, order the same paid. In this case, without even 
giving the board an opportunity to examine his claim, the plaintiff 
resorted to suit: See Anacosta Tribe, No. 12, Improved Order of 
Red Men vs. Murbach, 13 Mo., 91, and Van Dyke’s case, 2 Whart., 
309. 


Judgment and order reversed. 
McKez, J., and McKinstry, J., concurred. 





Young vs. Union Ins. Co. 


LOWER COURT DECISIONS. 


INSURABLE INTEREST.—ABANDONMENT.—TOTAL LOSS. 


United States District Court, N. D. Tilinois. 


YOUNG 
vs. 


UNION INS. CO.* 


Where the legal title is in a trustee, he may insure a vessel for the use of the 
beneficiary. 


The policy provided that the insured might abandon if the damage exceeded 
50 per cent of the amount insured. 


Held, That in case of stranding, if the cost of getting the vessel off, and of 
getting her to a port of safety added to the cost of repairs would exceed 
5U per cent, the right to abandon existed. 


Delay in giving notice of abandonment will not affect the rights of the in- 
sured where such delay has done no injury to the insurer. 


Where the insurer, under the sue and labor clause, takes possession for the pur- 
pose of saving, and if necessary repairing the property, they must make 
reparation and return within a reasonable time or keep the property and 
assume a total loss. 


The underwriters who assumed to repair were bound to seek and replace the 
sails and running rigging, although stored where the insured could easily 
secure and replace them. 


Buiopeert, J. 
In this case, libelant seeks to hold respondent for a constructive 
total loss upon a policy, by which respondent insured to libelant a 
half-interest in the schooner H. Ll. Moore, her tackle, apparel, and 
furniture, for the sum of $2,500, against the perils of navigation 
upon the lakes, rivers, etc., from the first day of April, 1883, to the 


* Decision rendered, June 15, 1885. From Federal Reporter. 
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thirtieth day of November of that year; loss payable to libelant or 
t» his order. The defenses set up are: (1) That libelant had no in- 
surable interest in the schooner, but that he held the legal title as 
naked trustee for one James T. Young ; (2) that, under the facts in 
the case, and the terms of the contract of insurance, the libelant 
was not entitled to abandon the schooner as for a constructive total 
loss; and respondent is not liable on said policy for such loss. 

There is little, if any, conflict in the testimony as to the material 
facts of the case. It is undisputed that, in March, 1880, James T. 
Young and one James McMullen purchased the schooner in ques- 
tion from H. D. Moore, each paying one-half the price; that said 
James T. Youug directed that his interest in the purchase should be 
conveved to the libelant, and accordingly a bill of sale in due form 
was executed and delivered by Moore to libelant, and the said Me- 
Mullen, conveying to each of them an undivided half of said 
schooner, with her boats, tackle, ete.; that the said James T. 
Young, from the time of said purchase up to the time of the loss 
now in question, resided in Chicago, and acted as the manager and 
ship’s husband of said schooner, and had the benefit of the earnings 
of the half interest standing in the name of libelant; that, at the 
time the policy now in question was taken out, the agents of re- 
spondent were fully informed of the fact that the beneficial owner- 
ship was in the said James T. Young, and issued said policy with 
the knowled:e and understandng that libelant was a:ting as trustee, 
for said James T. Young, and insuring his interest. 

It also appears that on November 13, 1883 and while the policy 
was in full force, the schooner was stranded in a gale of wind upon 
the east shore of Lake Michigan, near Kilderhouse Pier; that the 
captain of schooner telegraphed to the said James T. Young the 
fact that the schooner was so stranded, and said Young promptly 
communicated his information to Messrs. Keith & Carr, the agents 
of respondent in Chicago, and also informed them that the services 
of a tug and steam-pump would be necessary to get her off. On 
receiving this information Keith & Carr requested Young to tele- 
graph to Manistee and ascertain if a tug could be obtained there, 
and at what price. Young sent a telegram to Manistee as requested, 
and received answer that a tug and steam-pump could be had for 
$185 per day. Keith & Carr then engaged the tug and pump, and 
sent Capt. Blackburn, their own wrecking-master, by rail to meet the 
tug, and take charge of the work of getting the schooner off. The 
schooner was got afloat by the aid of the tug and pump on the 


. 
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twenty-first of November, but, while at work upon the Moore, the 
wrecking-master received instructions from Keith & Carr, respond- 
ent’s agents, to take the schooner to Northport, about 40 miles from 
the place where she had been stranded, and then to take the tug to 
the assistance of another schooner, the Watertown, that had been 
stranded near Northport. 


The wrecking-master followed these instructions, and towed the 
Moore to Northpvrt, which was not a port where she could be re- 
paired, and then went to the relief of the Waer/own. Having sue- 
ceeded in getting the Wal/ertown afloat and towing her also to 
Northport, Capt. Blackburn, on the seventh of November, attempted 
to tow the two disabled vessels to Chicago with the tug he had used 
in getting them afloat; but the weather became so tempestuous 
that he was obliged to return to Northport, where he laid the Moure 
up for the winter, having employed her captain to remain on board 
of her as ship-keeper. The proof also shows that the captain of the 
Movre objected to being taken to Northport, and insisted that he 
should be towed to a port of repair, or be allowed to sail to Chi- 
cago, which he testifies he thinks he could have done with safety; 
but Blackburn, the wrecking-master, told the captain that his orders 
were to take the schooner to Northport; and he did so against the 
objections of the captain. 


In the latter part of February, the libelant was informed that the 
charges for the services of the tug and steam-pump had not been 
paid, and that a libel of the schooner for such services was threat- 
ened, and was also informed that the schooner was in danger of be- 
ing damaged by pounding against the pier or dock along which she 
was moored in Northport harbor, and on the seventh of March, 
1884, notice of abandonment as for a total loss was duly served on 
the proper agents of respondent, and in apt time thereafter proofs of 
loss and bill of sale to respondent in due form of all libelant’s in- 
terest in said schooner, with the consent and by direction of said 
James T. Young, were duly delivered, or tendered, to the proper 
agents of respondent, but responlents refused to accept said aban- 
donment. It also appears that, in the latter part of April, the 
schooner was, by the direction of the agents of respondent, towed 
from Northport to the port of Chicago, where she arrived on April 
30th. Soon after her arrival here, an ex parte survey was made at 
the instance of the respondent’s agents as to the amount of repairs 
needed to restore the schooner to the condition she was 1n before 
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the disaster. And after such survey the schooner was taken to a 
dry-dock here by orders of the agents of respondent, but, owing to 
some misunderstanding with the proprietors of the dock as to who 
was to pay for the needed repairs, she was run out of the dock and 
remained in the river until about May 24th, when she was again, by 
the direction of respondent’s agents, taken into the dock and re- 
paired in substantial accordance with the survey; and on the elev- 
enth of June she was tendered to the libelant as fully restored to 
her condition prior to the disaster. The libelant refused to receive 
her for two reasons: (1) Because he insisted upon his right of 
abandonment, and to be paid as for a total loss; and (2) because 
she was not so fully and completely repaired as to restore her to the 
same serviceable condition she was in before the disaster. 

It further appears that respondent paid the captain for his ser- 
vices as ship-keeper from the time the schooner was laid up in North- 
port until she was put imto dry-dock, and also paid the wages of 
seamen employed to assist in navigating the schooner from North- 
port to Chicago. 1t also appears that the expense incurred in get- 
ting the schooner off the beach and towing her to Northport, and 
from Northport to Chicago, and the wages of the ship-keeper until 
she went into dry-dock for repairs, and the wages of the seamen on 
the trip from Northport to Chicago amounted to $2,463.93, and that 
the expenses for the repairs amounted to $2,483.37. It is also con- 
cede! that at the time of the issue of the policy in question, an- 
other policy was issued by the Insurance Company of the State of 
Pennsylvania for the same amount, on the half-interest of McMullen, 
co-owner of the schooner with libelant, and that the whole value of 
the schooner was fixed by the terms of each policy at $6,500, thus 
makiny te owners insurers for $750 each. And also that the same 
agents, Keith & Carr, represented the insurers in both policies. 
The proof also shows that at the time the schooner was tendered to 
the libelant, on June 2d, there were no sails or running rigging 
upon her, and her anchor was a second-hand one and much lighter 
than her old anchor, which was lost at the time of the disaster, that 
her center board would not work in the box, and that her yawl or 
small-boat had been lost in the disaster and had not been replaced. 
It further appears that on Auyust 30, 1884, the schooner was again 
tendered to libelant by respondent, but. that while another anchor 
of substantially the weight and usefulness of the one lost had been 
placed on board of her, she still had no running rigging, nor sails, 
nor yawl-boat. 
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The policy in question contains the following clauses, which it be- 
comes material to consider in the light of the facts in the proof :— 


‘“‘It is agreed that the acts of the insured, or insurer, or its agent, in re- 
covering, saving, and preserving property insured in case of disaster shall not 
be considered a waiver, or an acceptance of an abandonment, nor as affirming 
or denying any liability under this policy ; but said act shall be considered as 
done for the benefit of all concerned, and without prejudice to the right of 
either party. 

‘ Further, the insured shall not have a right to abandon the vessel in any 
ease, unless the amount which the insurer would be liable to pay under an 
adjustment as of a partial loss shall exceed half the amount insured.” 


As to the first point made by the defense, I understood at the 
time of the argument that it was substantially abandoned, as the 
proof showed without dispute that the insurers were fully advised, 
at the time this policy was taken out, of the nature of the libelant’s 
interest, and that he intended by such policy to insure the half-in- 
terest standing in his name, for the benefit of his brother, James T. 
Young. Whether said point was abandoned or not, I am well satis- 
fied that it is not well taken, as the authorities all seem to concur in 
the proposition that the legul title, being wholly in libelant as 
trustee, he had the right to insure the property so held by him for 
the use of his beneficiary. As to the second point made by the de- 
fense, the contention is that the insured cannot add the cost of re- 
pairs to the cost of getting the schooner off the beach, and getting 
her to a port of safety and repairs, for the purpose of making such 
an amount as to equal or exceed half the amount insured. 

Without going into a discussion of the somewhat technical learn- 
ing on the subject of the right of abandonment, either at common 
law or under the old forms of policy, or under what is known as the 
“ Boston clause,” it is sufficient to say that it seems to me the only 
question to be considered for the purpose of settling the right of 
abandonment under the 50 per cent clause in this policy is the 
amount of damage which the owner of the insured property received 
by reason of the disaster sustained by the schooner; and there can 
be no deubt from the proof that the damages by reason of the dis- 
aster in question consisted, first, in the expense of getting the 
schooner afloat, and getting her to a port of safety and repair, in- 
cluding the care and keeping of the schooner in the interval be- 
tween the time she was got afloat and the time she reached a port of 
repair, and the cost of repairing her, so as to put her in as good a 
condition as she was before the disaster; and the proof abundantly 
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shows that, after deducting from the cost of the repairs one-third 
new for old, and charging to the owner’s interest his portion of the 
salvage expenses, the amount of the salvage expenses and the repairs 
would equal one-half of the amount insured. 

It is argued that the owner should have exercised his right of 
abandonment at once when he learned of the disaster to the 
schooner, and that the insurers having, under what is known as the 
“sue and labor” clause of this policy, simply taken measures to get 
the vessel afloat and get her to a place of safety and repair, these 
expenses are to be adjusted as against all interests by a general av- 
erage, and only the repairs are to be adjusted upon the basis of a 
partial loss, or particular average; but such course seems to be 
neither called for by the spirit or letter of this contract of insurance. 
The purpose and intent of the policy was to make the insured whole 
for any damage the schooner might receive from any of the perils 
insured against, and if such damage exceeded 50 per cent of the 
amount insured, then the right of abandonment is given; and there 
an be no dispute but what the expense of getting the vessel off and 
of the necessary repairs, after making all deductions called for by 
the policy, more than equals 50 per cent of the amount insured. I 
think the conclusion I have arrived at is fully supported by the 
opinion of Mr. Justice Matthews in Wallace vs. Thames & M. Ins. 
Jo., 22 Fed. Rep., 66. 

It is turther urged that the sured is chargeable with unreason- 
able delay in giving his notice of abandonment,—the disaster to 
the schooner having occurred in November, and the notice of aban- 
donment not having been given until the seventh of March follow- 
ing; but I do not see under the peculiar facts in this case, how this 
delay can have worked any injury to the insurer, and if it did not it 
seems to me it should not in any way impair or affect the rights of 
the insured in the premises. If the agents of respondent had taken 
the schooner at once, upon getting her afloat, to a port where she 
could have been repaired, and where a survey could have been made 
to determine the cost of such repairs, it might have been the duty 
of the insured to have exercised his right of abandonment at an 
earlier time or as soon as an intelligent survey could be made, and 
the amount of damage by the disaster ascertained; but, inasmuch as 
the schooner in this case was detained at Northport by the act of 
the respondent, and against the protest and objection of her master, 
acting as agent for the owners, so that the insured could not intelli- 
gently and fully ascertain the extent of the damage, and the probable 
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cost of repairs, so as to determine the full extent of the damage by 
reason of the disaster; and inasmuch as, at the time the notice of 
abandonment was given, there was still ample time for the respond- 
ent to have repaired the schooner, or sold her without repair for the 
next season’s business,—it seems to me it does not lie in the insur- 
er’s mouth to object to the delay. It certainly was not the fault of 
the owner of this schooner that she was kept from a port of repair 
and out of the possession of her own owner. 

What are called “salvage” expenses and the “repair” expenses, 
when added together, make more than 50) per cent of the amount in- 
sured, and this fact seems to me to give the insured the right of 
abandonment, unless he has lost it by unreasonable delay; and as I 
do not see that the delay under the circumstances was unreasonable, 
it appears to me that the right of abandonment was not lost or 
waived. It also seems quite clear to me that the underwriters have 
dealt with this property since the disaster in such manner as to 
make it their own. From the time the wrecking-tug took hold of 
the schooner to get her off the beach up to the time she was tend- 
ered to the libelant and his co-owner on the eleventh of June, 
1884, she was continuously in the possesion and control of the in- 
surance companies; and when she was tendered on the eleventh of 
June, she had not been so repaired as to restore her to the condition 
in which she was immediately prior to the disaster. The right to 
repair and return the insured property after disaster implied of it- 
self the obligation to return her in as good condition as she was in 
before the stranding; and yet the proof shows that no sails or run- 
ning rigging were tendered with her, nor was her anchor or yawl- 
boat replaced, as they should have been. After the refusal of the 
libelunt to accept the schooner, instead of promptly completing the 
reparation, respondent retained the schooner, without any apparent 
excuse, until more than half the season of navigation for that year 
had gone by, and then made another tender while she was still in an 
incomplete condition. I think there can be no doubt of the general 


proposition that where underwriters take possession of insured prop- 
erty under the “sue and labor” clause for the purpose of saving, 


and, if necessary, repairing the property, they must make reparation 
and return within a reasonable time, or they make the property 
their own, and are liable as for a total loss; and, it seems to me, the 
case is therefore brought clearly, by the facts, within the operation 
of this principle, and that the insurance companies could not keep 
this property in their own control for nine months after the disaster 
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and then compel the owners to take it back, especially in an incom- 
plete condition. 

It was urged that the sails and running rigging of this schooner 
were stored in a sail-loft, and where the owner could readily have 
obtained them without expense for the purpose of putting them in 
place ; but it was the duty of the insurers, who had assumed the 
task of restoring this vessel to her original condition, to have put 
her in complete sailing trim before they could compel the owners to 
accept her from their hands. They were not obliged to seek the 
sails and rigging where they had been stowed and take the expense 
or delay of putting them in place, but had the right to insist that 
this should be done by the insurers as part of the repairs. I am, 
therefore, of the opinion that the libelant makes out by the proof in 
this case a clear right of recovery as for a constructive total loss; and 
the finding will therefore be for the amount of the policy, with in- 
terest after 60 days from the time proofs of loss were served. 





